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JOINT APPENDIX 


IN THE 
TAX COURT OF THE UNITED STATES 


THADDEUS G. BENTON, 
1111 Army-Navy Drive, 
Arlington, Va., 


) 

) 

) 
Petitioner, 

v. ) Docket No. 82222 
COMMISSIONER OF 
INTERNAL REVENUE, ) 
Respondent. ) 


DOCKET ENTRIES 


Proceedings 


PETITION FILED: FEE PAID 8/ 4/59; Served Aug. 4, 1959. 
ANSWER by resp. filed; Served Sept. 28, 1959. 


REQUEST by resp. for trial at New York, N.Y.; GRANTED 
9/28/59; Served Sept. 28, 1959. | 


Motion by petr. to change place of trial from New ‘York to 
Washington, D.C.; GRANTED Oct. 19, 1960 to WASH.D.C. 


NOTICE of hearing Oct. 26, 1960 at Washington, D.C., on 
petr's motion to change place of trial; Served Oct, 4, 1960. 


ORDERED that petr's motion to change place of trial to Wash. 
D.C. is granted and case is stricken from the calendar of the 
Motions Session of Oct. 26, 1960 Wash. D.C.; Served Oct. 20, 
1960. | 


NOTICE of trial at Washington D.C. Oct. 23, 1961; Served 
July 18, 1961. 


MOTION by petr. for leave to Amend petition, (Embodying 
Amendment); GRANTED Oct. 23, 1961; Served Nov. 1, 1961. 
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Proceedings 
NOTICE OF HRG. Oct. 23, 1961 Wash. D.C. on Petrs motion 
for leave to amend petition; Served Oct. 20, 1961. 


Hearing on petr. motion for leave to amend petition (embody - 
ing amendment) (Obj. by resp.) - GRANTED. 


TRIAL at Washington, D.C. by Judge Drennen; STIPULATION 
of Facts with Exhibits attached; ORIGINAL BRIEFS DUE - 
January 24, 1962; REPLY BRIEFS DUE - February 23, 1962. 


UNDER SUBMISSION - JUDGE DRENNEN 


TRANSCRIPT of Proceedings Oct. 23, 25, 26, 1961 rec'd. 
(3-vols.) 


Motion by resp. for extension of time to February 23, 1962 
in which to file Brief and to March 22, 1962 in which to file 
Reply Brief ‘No objection by petitioner"; GRANTED Jan. 10, 
1962; Served Jan. 11, 1962. 


STIPULATION of Parties filed. 
MOTION by resp. for further extension of time to April 1, 


1962 for opening Brief and to May 1, 1962 for reply Brief; 
GRANTED Feb. 15, 1962; Served Feb. 16, 1962. 


MOTION by resp. to correct errors in transcript of proceed- 
ings; GRANTED May 1, 1962. 


BRIEF for Petr. filed. 
BRIEF for Resp. filed. 


MOTION by resp. to supplement Motion to correct errors in 
transcript. "No obj. petr."; GRANTED May 1, 1962. 


MOTION by resp. for extension of time from May 1, 1962 to 
May 11, 1962 to file Reply Brief. "No obj. petr."; GRANTED 
May 1, 1962. 


REPLY BRIEF for Petr. filed. 
REPLY BRIEF for Resp. filed. 


MEMORANDUM FINDINGS OF FACT AND OPINION filed, 
Judge Drennen. Decision will be entered under Rule 50. 
Served Dec. 12, 1962. 


AGREED COMPUTATION filed. 
DECISION ENTERED, Judge Drennen; Served Mar. 26, 1963. 


APPELLATE PROCEEDINGS 
June 18 STIPULATION AS TO VENUE FILED. 


June 18 PETITION FOR REVIEW by U.S.C.A. Dist. of Columbia Cir- 
cuit filed by Petr. 


June 18 DESIGNATION OF CONTENTS OF RECORD ON REVIEW filed 
by Petr. 


June 18 PROOF OF SERVICE of Petition for Review and Designation 
of Contents of Record on Review filed. 


July 5 MOTION by resp. to withdraw Exs. 1, 2-A, and 3-B, and to 
substitute photostatic copies therefor, filed; Granted 1/5/63; 
Served July 5, 1963. 


[Filed Aug. 4, 1959] 


PETITION FOR REDETERMINATION 
OF ALLEGED DEFICIENCY 


The above named petitioner hereby petitions for a redetermination 
of the deficiency set forth by the Commissioner of Internal Revenue in 
his notice of deficiency (AD:N.Y.: SMS: PPA) dated May 5, 1959, and as 


the basis for his case alleges as follows: 

1. The petitioner is an individual with principal office iand address 
at 77 Park Avenue, New York, N.Y. The return for the period here in- 
volved was filed with the Collector or Director for the District of New 
York, N.Y. | 

2. The notice of deficiency, annexed hereto as Exhibit A was mailed. 
to petitioner on or about May 5, 1959. 

8. The deficiency as determined by the Commissioner is in income 
taxes for the calendar year 1955 in the amount of $2,339.70 of which the 

total amount is in dispute. | 

4. The determination of the tax set forth in the said notice of de- 
ficiency is based upon the following errors: 


| 
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(a) The disallowance of "Office Expenses" of $500 does not 
identify the items, and petitioner is thus unable to disprove the validity 


of the deduction or disallowance. But petitioner believes that the dis- 
allowance of $500 (in an arbitrary amount) referred to is due to expenses 
of maintaining a corporate vehicle for possible use of petitioner, and ex- 
penses of the corporation incurred by petitioner for his benefit; and that 
such expenses are an ordinary and necessary expense of petitioner as a 
lawyer in the oil and gas business. Petitioner submits that the disallow- 
ance should be vacated because not shown, as a fact, to be disallowable. 

(o) "Bad Debts" - $8,616.50: (Petitioner abandons the claims 
to the Barbizon Stadio and Walker Heal Patent promotion claims for bad 
debt or expenses). ee 

Petitioner alleges error in the government's disallowance de- 
scribed as "Guarantee of debt of Boomhower, Inc. , $7500." 

The “guarantee of debt of Boomhower, Inc." is a misnomer. 
It was an ordinary business loss on a transaction entered into for profit, 


and is deductible for the reasons set forth in petitioner's protest dated 


August 6, 1958. 

5. The facts upon which petitioner relies as the basis of this case 
are as follows: 

5 (a)The loss of $7500 was unconnected with petitioner's profes- 
sion as a lawyer. In 1950, petitioner individually and as trustee for 
Elizabeth and Edward Robinson subscribed to the capital stock of Boom- 
hower, Inc., a new corporation formed by petitioner. Petitioner con- 
trolled the voting capital stock, for which he paid $7500. The corpora- 
tion purchased the medical equipment business of D. W. Boomhower. 

The Robinsons had subscribed to $10,000 of the preferred and common 
stock of the company. Petitioner had the responsibility for the success 
of the enterprise. In 1951 it developed that the corporation required 
additional capital. Petitioner was president and the controlling stock- 
holder, having purchased the business with the objective of profit to 
himself and the Robinsons. It was petitioner's principal business ven- 
ture. Because of petitioner's responsibility as trustee for the Robinsons, 
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in advancing their funds to the corporation in which petitioner was per- 
sonally interested, petitioner felt obliged individually to agree | that in 
consideration of the advancement of their funds to the corporation peti- 
tioner would forfeit all his $7500 of capital stock if the advances of the 
Robinson funds to the corporation were not repaid within four years. 

Boomhower, Inc. was not successful and its assets were, sold in 
September, 1952, but it then had claims: regarded by petitioner, a law- 
yer of long experience, as very valuable and which, if successfully prose- 
cuted, would have been ample to enable Boomhower, Inc. to pay all its 
debts, and to confirm a real value in the capital stock of the corporation, 
- al) as set forth in petitioner's protest of August 6, 1958. | 

The aforesaid claims of Boomhower, Inc. were vigorously prose- 
cuted through the courts, but they were not successful. | 

Therefore, as the advances of the Robinsons to the corporation 
were not repaid on or before March 1, 1955, petitioner cancelled the 
$7500 of capital stock of Boomhower, Inc. and delivered the same to the 
corporation, with the result that the Robinsons became the sole stock- 
holders of the corporation, whereupon petitioner suffered a total loss of 
his capital investment entered into for a business profit. Petitioner s 
loss of the $7500 occurred long before it was known that the corporation 
would not be successful in the prosecution of its claims. The final ac- 
tion on those claims did not occur until 1958. | 

Petitioner repeats and makes a part hereof all the facts stated in 
his protest of August 6, 1958 in support of this petition. 

5 (b) Taxpayer's income of $22,475 was a long term capital gain. 
The interest and right of petitioner in oil leases from which the gain 
was derived was acquired in July, 1953, at which time they had no recog- 
nizable value. But in October and November, 1953 the rights became of 
substantial value. Petitioner did not receive any gain until 1955 when he 
received cash for his rights. His interest in the oil leases was a prop- 

erty right, and a capital asset; and the gain thereon should be ate iia 

taxable as a capital gain. 
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5 (c) The government erred in not holding that petitioner's income 
be determined under the limitations of sections 1301 and 1303 of the 
Code because the income reported, if not a long term capital gain, would 
be in payment for services performed in 1950, 1951, 1952 and 1953 re- 
sulting in litigation in 1954 and 1955 and terminating by settlement or 
compromise. 

WHEREFORE, petitioner prays that this court may try the case 
and rule: 

1. That petitioner's loss of $7,500 is deductible in 1955 as an ordi- 
nary business expense. 

2. That petitioner's income in 1955 was a long term capital gain. 

3. That the deduction by the Revenue Agent of $500 which was not 
identified is erroneous, and should be stricken. 

4. That if numbers 1 or 2 hereabove be not granted, the court al- 
low petitioner to have his tax computed in accordance with sections 1301 
and 1303 of the Code. 

5. That the deficiency is in error, and should be reduced in ac- 
cordance with the foregoing prayers. 


/s/ Thaddeus G. Benton 
Petitioner 
77 Park Ave., New York, N.Y. 


STATE OF NEW YORK 


) gs, 
COUNTY OF NEW YORK ) °° 


THADDEUS G. BENTON, being duly sworn, says that he is the peti- 
tioner above named; that he has read the foregoing petition and is famil-. 
iar with the statements contained therein, and that the statements con- 
tained therein are true, except those stated to be upon information and 
belief, and that those he believes to be true. 

/s/ Thaddeus G. Benton 
[JURAT the 3rd day of August, 1959] 
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EXHIBIT A 
[Attached to Petition For Redetermination] 


U. S. TREASURY DEPARTMENT 

INTERNAL REVENUE SERVICE 

REGIONAL COMMISSIONER 
90 CHURCH ST. 
NEW YORK 7, N. Y. 
May 5, 1959 

Mr. Thaddeus G. Benton | 
77 Park Avenue i 
New York 16, New York 


Dear Mr. Benton: 


The determination of your income tax liability for the taxable year 
ended December 31, 1955 disclosed a deficiency of $2,339.70 as shown 
in the statement attached. 


In accordance with the provisions of existing internal reveme laws, 
notice is hereby given of the deficiency mentioned. ' 


Within 90 days from the date of the mailing of this letter you may 
file a petition with The Tax Court of the United States, at its principal ad- 
dress, Washington 4, D. C., for a redetermination of the deficiency. In 
counting the 90 days you may not exclude any day unless the 90th day is 
a Saturday, Sunday or legal holiday in the District of Columbia in which 
event that day is not counted as the 90th day. Otherwise, Saturdays, Sun- 
days and legal holidays are to be counted in computing the 90 day period. 


Should you not desire to file a petition, you are requested to exe- 
cute the enclosed agreement form and forward it to the Associate Chief, 
Appellate Division, Room 807, Federal Office Building, 90 Church Street, 
New York 7, New York. The signing and filing of this form will expedite 
the closing of your return by permitting an early assessment of the de- 
ficiency, and will prevent the accumulation of interest, since the interest 
period terminates 30 days after receipt of the form, or on the date of as- 
sessment or on the date of payment whichever is earlier. 


Very truly yours, 
Dana Latham, Commissioner 


| 


By C. R. Culligan 
Associate Chief, Appellate Division 


Enclosures: Statement | 
Pub. #160 

Agreement form. 

| 
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ATTACHMENT TO EXHIBIT A 
[Attached to Petition For Redetermination] 


STATEMENT 


THADDEUS G. BENTON 
77 PARK AVENUE 
NEW YORK 16, N. Y. 


TAX LIABILITY FOR THE TAXABLE YEAR ENDED DECEMBER 31, 1955 


Deficiency 
Income Tax $2,339.70 


In making this determination of your income tax liability, careful 
consideration has been given to the report of examination dated June 18, 
1958. 


The issue raised in your protest requesting that the amount of 
$22;475 received from Russell Maguire be treated as a long term capital 
gain has been given careful consideration and it has been determined that 
the amount received is ordinary income rather than gain derived from 
the sale or exchange of a capital asset. 


The issue raised in your protest requesting your income to be re- 
computed under the provisions of section 1301 Internal Revenue Code of 
1954, has been given careful consideration and it has been determined 
that you are not entitled to the relief provided under that section. 


It is determined that you are not subject to the Self-Employment 
Tax in the taxable year. Accordingly, the reported liability therefore has 
been eliminated. 


Attachment to Exhibit A (Cont'd) 


Taxable Year Ended December 31, 1955 
ADJUSTMENTS TO TAXABLE INCOME 
Taxable income as disclosed by return $ 1,516.38 


Unallowable deductions and additional income: | 

(a) Office expenses $ 500.00 | 

(b) Bad debts 8,616.50 

(c) Interest 142.53 | 

(d) Medical expenses 315.15 9,574.18 

Taxable income as corrected $11,090.56 
| 


EXPLANATION OF ADJUSTMENTS 


(a) It is determined that $500.00 of the total amount of $8,124.86 
claimed for office expenses was neither substantiated nor was it|an ordi- 
nary and necessary business expense of yours. 


(b) The following items, deducted by you from income of your pro- 
fession as an attorney as losses of business property and bad debts, have 
been disallowed since you have failed to substantiate such items, and you 
have failed to prove that such items were deductible under section 162, 
165, 166, 212 or any other section of the Internal Revenue Code of 1954: 


Barbizon Studio, Michele Mayet $ 650.00 i 
Expense of Walker Heel Patent promotion 466.50 
Guarantee of debt of Boomhower, Inc. 7,500.00 

Total disallowed $8,616.50 


(c) It is held that $142.53 of the amount claimed on your return as 
a deduction for interest is not allowable as it was not paid during the tax- 
able year. | 

(a) Deduction for medical expenses is decreased in the amount of 
$315.15, being the total of: 
$273.50 (3% of $9,116.50) by reason of the increase in adjusted 
gross income occasioned by adjustments (a) and (b) supra; and 


$41.65 claimed for drugs and disallowed inasmuch as the amount 
paid during the year does not exceed 1% of your adjusted gross 
income. 
p. 3. TAXABLE YEAR ENDED DECEMBER 31,1955 Statement 
COMPUTATION OF INCOME TAX 


Taxable income as corrected $11,090.56 
Combined normal tax and surtax \2,768.98 
Tax liability as corrected | 2,768.98 
Tax liability disclosed by return __429.28 

Deficiency $ 2,339.70 


[Filed Sep. 25, 1959] 


ANSWER 


THE RESPONDENT, in answer to the petition filed in the above- 
entitled case, admits and denies as follows: 

1, 2 and 3. Admits the allegations of paragraphs 1, 2 and 3 of the 
petition. 

4. (a). Denies the allegations of error contained in subparagraph 
(a) of paragraph 4 of the petition. 

(>). Admits that petitioner has abandoned his claim to the 
amounts allegedly expended in connection with the Barbizon Studio and 
Walker Heal Patent promotion as deductions for bad debts or expenses. 
Denies the remaining allegations of error contained in subparagraph (b) 
of paragraph 4 of the petition. 

5. (a). Admits that the loss of $7500.00 was unconnected with 
petitioner's profession as a lawyer. Denies the remaining allegations 
contained in subparagraph (a) of paragraph 5 of the petition. 

{(b) and (c). Denies the allegations contained in subparagraphs 
(b) and (c) of paragraph 5 of the petition. 

Denies generally each and every allegation of the petition not here- 
inbefore specifically admitted, qualified or denied. 


WHEREFORE, it is prayed that the appeal be denied. 


/s/ Hart H. Spiegel WGO 
Chief Counsel 
Internal Revenue Service 


Special Attorney 
Internal Revenue Service 
90 Church Street 

New York, New York 


[Served Sep. 28, 1959] 


[Filed Oct. 19, 1961] 


PETITIONER'S MOTION FOR LEAVE 
TO AMEND PETITION | 


| 
The petitioner respectfully moves the Court for leave to file an 
amendment to the petition for redetermination of the alleged deficiency, 
as follows: 
Strike the first sentence of paragraph 5 (a) of the petition reading: 
"The loss of $7500 was unconnected with petitioner's profes- 
sion as a lawyer" | 
and substitute therefor the following: 
"The loss of $7500 was as a matter of fact and law sustained 
in petitioner's trade, business or profession as an investment 
counsellor, business advisor, and lawyer; or if the Court should 
deny such claim, then, in the alternative, as matter of law the loss 
was a non-business bad debt subject to short term treatment un- 
der section 166 (d) (1) of the Internal Revenue Code, 1954; or, if 
the Court should deny the loss as an ordinary and necessary busi- 
ness loss, then, in the laternative, as matter of law the loss was 
an ordinary and necessary expense paid or incurred in 1955 for 
the production and collection of income consisting of fees expected 
to be earned as a lawyer in the prosecution of valuable claims pos- 
sessed and being prosecuted by him for Boomhower, Inc." 
The allegation of the petition first above described was mistaken and in- 
advertent, and the result of confusion, it is inconsistent with the remain- 
ing allegations of the petition and is an incorrect conclusion 0 of law unin- 
tended and proved as such by the basic facts of the case as recited in 
the protest of the proposed deficiency herein, and erroneous on the facts 
as a conclusion of law as determined by decisions of this court in like 
and similar caseg including the recent decision in Pepper et al., and 
Siegel v. Commissioner of Internal Revenue, Docket Nos. 70680, 70915, 
Filed August 28, 1961, 36 T. C. No. 88. 


The foregoing stated amendment of the petition herein will con- 
form to the proof of the facts. 

Respondent cannot be taken by surprise, as the amendment is in 
conformity with the position expressed by petitioner in all the proceed- 
ings before the Bureau of Internal Revenue. 

Respondent's counsel has agreed to waive customary notice of 
the presentation of this motion, and has further agreed to have the mo- 
tion heard, with any objections respondent should make, at the calendar 
call on October 23, 1961, or at such other time as the Court may fix. 

Petitioner is of course willing that respondent shall have such 
time as it desires to make answer to the amended allegation as above 
recited. 

WHEREFORE, petitioner prays that the motion be granted, and 
that the foregoing amendment be effective on the date thereof. 


Dated: October 19, 1961 Respectfully submitted, 


/s/ Thaddeus G. Benton 
Petitioner 

1111 Army Navy Drive 
Arlington, Va. 


@ [GRANTED 
OCT 23 1961 


/s/ W. M. Drennen 
Judge ] 


[Filed Oct. 26, 1961] 


STIPULATION OF FACTS 

It is hereby stipulated that, for the purpose of this case, | the follow- 
ing statements may be accepted as facts and all exhibits referred to here- 
in and attached hereto are incorporated in this stipulation and made a 
part hereof; provided, however, that either party may introduce other and 
further evidence not inconsistent with the facts herein stipulated: 

1. Petitioner is an individual presently residing at 1111 Army Navy 
Drive, Arlington, Va.; at the time of the return filed for the year in issue, 
petitioner resided in New York City. For the year 1955, petitioner filed 
his return on a cash basis. 

2. Petitioner's original U. S. Individual Income Tax Return (Form 
1040) for the calendar year, 1955, with supporting Schedule "c", filed 
with the District Director, Internal Revenue Service, New York 17, N.Y., 
July 2, 1956, upon extension granted. (Exhibit 1). | 


3. Petitioner was instrumental in organizing Boomhower, Inc., in- 


corporated under the laws of the State of Delaware, on September 29, 
1950. Authorized stock as shown on the certificate of neSrEy anoe: 
300 shares cumulative preferred stock at par value of $100 each 
200 shares of Common stock at par value of $100 each 
Total authorized shares 500. | 
4. Of the authorized shares the following were issued: 
(a) Common 75 shares at $100 - Thaddeus G. Benton -$ 7,500 


25 shares at $100 to Thaddeus G. Benton 
as Trustee for Mrs. Elizabeth H. Robin- 
son and Edward A. Robinson - 2,500 


10 shares others | - 1,000 
Total common issued : -$11,000 


(b) Preferred 75 shares at $100 to Thaddeus G. Benton 
as Trustee for Mrs. Elizabeth H. icear 
son and Edward A. Robinson - 7,500 


Total issued shares ! - “g18,500 
5. That the certificate of incorporation was forfeited for non- 
payment of Delaware taxes in or about 1956. 


14 

6. United States Corporation Income Tax Return for fiscal year be- 
-ginning October 2, 1950 and ending September 30, 1951 of Boomhower, Inc. 
with attached balance sheet, profit and loss statements. (Exhibit 2-A). 

7. Same, for fiscal year beginning October 1, 1951 and ending Sep- 
tember 30, 1952. (Exhibit 3-B). 

8. Balance Sheet, Boomhower, Inc. as of June 30, 1951. (Exhibit 4-C). 

9. Balance Sheet, Boomhower, Inc. as of June 30, 1952. (Exhibit 5-D). 

10. Statement of Profit and Loss, Boomhower, Inc. for period October 
1, 1951 to June 30, 1952. (Exhibit 6-E). 

11. The foregoing financial statements were prepared by Wallace R. 
Rickman, an accountant, in accordance with accepted accounting principles. 

12. Copy of letter dated March 1, 1951 prepared by petitioner, ad- 
dressed to Mrs. Elizabeth H. Robinson and Mr. Edward A. Robinson. Nei- 
ther the original nor any copies were ever delivered to them, nor were its 
contents ever formally reported to them. The letter and all copies were 
retained in the files of Mr. Benton. (Exhibit 7). 

13. Stock Certificate, Boomhower, Inc., for 75 shares of common 
stock dated October 2, 1950, signed "T. G. Benton, Pres.", issued to T.G. 
Benton on which is written in pen, "Cancelled, T. G. Benton, Pres." (Ex- 
hibit 8). 

14. Photostatic copies of two receipts signed by Thaddeus G. Benton, 
dated March 16, 1955. (Exhibit 9-F). 

15. Boomhower, Inc. franchise from H. G. Fischer, Inc. was cancel- 
led in April, 1952. 

16. Prior to September 30, 1952 Boomhower, Inc. sold all its assets 
and thereafter it did not continue in business, except to collect receivables 
due to it, and claims owned by it. 

17. No further corporation income tax returns were filed by Boom- 
hower, Inc., after the return filed for the fiscal year ended September 30, 
1952, attached hereto as Exhibit 3-B. 


/s/ Thaddeus G. Benton 
Counsel for Petitioner 


/s/ Crane C. Hauser, Chief Counsel 
Internal Revemue Service 
Counsel for Respondent 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS © 


Courtroom No. 1, Internal Revenue 
Service Building, 12th & Constitution 
Ave., N.W., Washington 25, D. Cc. 
Wednesday, October 25, 1961 


Met, pursuant to notice , at 11:30 o'clock, a.m. | 
BEFORE: 
HONORABLE WILLIAM M. DRENNEN, Judge. 


* * * * * 


MR. BENTON: Your Honor, may I now call Mr. Hardy out of 
order? | 

Thereupon, 

RUSSELL HARDY 
sworn as a witness, and testified as follows: 
DIRECT EXAMINATION 
THE CLERK: State your name and address for the sechra. 
THE WITNESS: Russell Hardy, 909 Allen Road, Rockville, Mary- 
| 
THE CLERK: Is that H-a-r-d-y, sir? (spelling) | 
THE WITNESS: Yes, sir. That is right. 
BY MR. BENTON: 

Q. Please state your age? A. 38. 

Q. And your occupation or profession? A. Tama lawyer. 

Q. And how long have you been a lawyer? A. 10 years. 

Q. Where has that practice been? A. In the District of Colum- 
bia, and in Maryland. | 

Q. With whom have you been associated in your practice? A. My 
father. | 

Q. And how long has he been in practice? A. Oh 41 cr 42 years. 

Q. And is it customary for you to consult with your father from 
time to time in respect to your own conclusions and decisions to be made 


asalawyer? A. Yes. 
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Q. Were you ever associated with me, Thaddeus Benton, in any 
practice of the law? A. Yes. 

Q. Can you state what principal case it was in which you were en- 
gaged with me? A. Yes. It was a case called Boomhower, Inc. versus 
Boomhower, in the United States District Court for the District of Colum- 
bia and the United States Court of Appeals here. 

Q. Were you present throughout the trial in the District Court? 

A. Yes. 

Q. Were you in attendance at the argument on appeal? A. I think 
Iwas. Yes. 

Q. And were you then and are you now acquainted with the sub- 
stantial issues, evidence and the law applicable to that case? A. Yes. 


* * * * * 


Q Please state whether you had any opinion throughout the con- 
duct of those proceedings as to the merit of the plaintiff’s action? 
MR. COXE: Object to that, Your Honor, there has been no estab- 


lishment here of Mr. Hardy's qualifications as an expert in the assess- 
ment of the value of a law suit, this particular law suit, or any other law 
suit. 

THE COURT: Well, I don't know of what particular value it would 
be if he answered the question. I mean in connection with this. 

MR. COXE: As to whether or not it had merit. Is the question 
that was asked. 

* * 
BY MR. BENTON: 

Q. Will you please state how well if at all you regarded that ac- 
tion in merit? A. I thought it was a meritorious claim and I thought 
that the plaintiffs ghould prevail in the case. I thought we had the pre- 
ponderance of the evidence. 

Q. And when you were engaged by me to associate in the trial and 
conduct of these proceedings were you paid a straight cash fee or a part 
in cash and an expectancy of a contingency fee? A. I was paid some 
money in cash with an expectancy of a contingency fee if we prevailed. 
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Q. Recalling to your mind that the plaintiff sought judgment of 
$18,000 on the first cause of action and twenty-five -- | 
MR. COXE: (Interrupting) Excuse me. I must object to this. I 
can't see going into facts relative to the particular proceeding in this 
suit that he is being asked about is not probative of facts that are at is- 


sue in this Court in this case. 

THE COURT: I gather the purpose of this is to proffer ithere is 
some value in the corporation up until this suit was ee of? 

MR. BENTON: Yes, Your Honor. 

THE COURT: Proceed. 

BY MR. BENTON: 

Q. Recalling to your mind the plaintiff sought judgment of $18,000 
on the first cause of action, $25,000 on the second and $8, 100 on the third 
cause of action, please state what your opinion was as to the practical 
value of those claims prior to the adverse decision of the U. s. Court of 
Appeals? A. At that time, I thought that if it were possible to settle 
that case for I would say about $15,000 it probably should have been set- 
tled. | 

* * * * * | 

Q. How long have you known me? A. About 35 years socially I 

think, and about 10 years professionally. ! 
* * * * 
Q. How do you regard the judgment of myself, Mr. Benton, asa 
lawyer. | 
* * * * * | 
THE COURT: All right. I will overrule the objection and you pro- 
ceed. | 
THE WITNESS: I think Mr. Benton is a very good lawyer, an ex- 
cellent lawyer. ! 
BY MR. BENTON: | 

Q. Have you ever had any reason to believe that Mr. Benton would 

ever institute an action at law that was not sincerely believed to be meri- 


torious? A. No. 
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Q. Were you subpoenaed to appear here as a witness? A. Yes. 
* * * * * 
CROSS EXAMINATION 
BY MR. COXE: 

Q. Mr. Hardy, you say that you have known Mr. Benton for 35 
years? A. I think so, yes. 

Q. And you are 38 years old? A. That is right, sir. 

Q. You have known him since you were three? A. I think that 
is correct. Maybe I have known him 38 years. He and my father were 
associated in the Department of Justice many years ago. Mr. Benton 
was a friend of my father's. He has visited in my home when I was an 
infant and a child. 

* * * * * 

Q You are associated with Mr. Benton in the conduct of the case 
of Boomhower versus D. W. Boomhower; is that correct? A. That is 
correct, sir. 

* * * * * 

Q Are you familiar with the findings of fact and the conclusions 
of law and the judgment entered into by Judge McGuire in that case? 
A. Yes, sir. I have read them. 

Q. Are you familiar with the judgment which was entered into in 
the case which read in this vein, or exactly as Iam now going to read 
it. "This cause came on for final hearing at this term of Court upon 
consideration of the pleadings, the evidence and the testimony adduced 
in the cause including that of the plaintiff, and the Court finding as a 

fact there were no material representations by the defendant, as 
alleged in his first cause of action, that the plaintiff failed to maintain 
the burden imposed upon it to prove the facts alleged in the second cause 
of action. And the third cause of action, the counter-claim in effect 
thereto was dismissed by agreement of counsel and the Court concluding 
as a matter of law that the claimant is not entitled by it to the relief, 
this Court is adjudged as follows. The plaintiff's complaint and counter- 
claim be and the same are hereby dismissed, with costs of these proceed- 
ings to be taxed upon the plaintiff.” 
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Would you disagree with this being the exact text of the judgment 
entered in this case? A. I can't say yes or no. I think it is the exact 
text. It sounds like it. | 

* * * * * i 

@. You would not take issue with me when I state to you that the 
Opinion of the Court is found in 100 U.S. Appeals, D.C., at page 148, 
Case 1, would you? 

* * * * * | 

MR. COXE: That is right. I will state to the Court this is the 
language of the Court and if Mr. Hardy desires to have the volume pro- 
duced, of course -- | 


"An appeal from the U. S. District Court for the District of 
Columbia, Matthew F. McGuire, Judge. Appellant's principal con- 
tention is that the District Court's findings are not supported by 
the evidence. We find no basis for this contention. Affirmed." 
That is the Opinion of the Court as found in 100 U.S. Appeal Dis- 


trict of Columbia No. 148, Case No. 1, Boomhower Incorporated versus 


D. W. Boomhower. | 
* * * x 


THADDEUS G. BENTON 
sworn as a witness, testified as follows: 
DIRECT EXAMINATION 
* * * * 1 
THE CLERK: State your name for the record. | 
THE WITNESS: Thaddeus G. Benton, 1111 saa | Drive, 
Arlington, Virginia. 


* * * * * 


[THE WITNESS:] I am a lawyer by profession and have been since 
March of 1921 in the District of Columbia, and in the State of New York 
since sometime in 1928. I am 61 years of age. 

BY MR. BENTON: | 
Q. What is your present occupation? A. Tama Senior Hearing 
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Examiner in the Interstate Commerce Commission. 
* * * x x 

[THE WITNESS:] I was admitted to the Bar of the District of 
Columbia in 1921. 

I was admitted to the Bar of the State of New York without exam- 
ination in 1928 and was admitted to the Supreme Court of the United 
States Bar on motion of Honorable James M. Beck in 1924. 

From 1917 to 1927, I served in the Department of Justice at Wash- 
ington, first as a clerk, then as a stenographer, then as a law clerk to 
three solicitors general including Honorable James M. Beck; and then 
in 1922, I was appointed an attorney in the Department of Justice. 

In 1923 I was first appointed a special assistant to Attorney Gen- 
eral under the late Honorable Harlan Stone, in income tax cases and anti- 
trust prosecutions and resigned in 1927 to go to New York City. 

I first served as manager for the receivers of the Middle States 
Oil Corporation and subsidiaries of the U. S. District Court for the 


Southern District of New York under Honorable Joseph P. Tumulty and 


Joseph Glass and then upon reorganization in 1930, I became first 
treasurer and then secretary of Middle States Petroleum Corporation. 

” Later, in the mid-thirties, I became Vice President and Director 
and during ali that period of time also served as counsel to that group 
of companies, in the Federal and State Courts. 

I resigned in 1941 and from 1942 to 1943 was one of counsel to 
Allied Chemical and Dye Corporation at New York City. 

From 1943 to 1946 I served as General Counsel to Petroleum In- 
dustries Advisory Committee to the U. S. in New York, during the last 
world war, with a fee of $25,000.00 per year, net. I there attended and 
advised at all committee meetings and was charged with the execution 

of the determinations of the committees through the numerous 
operating staffs. 

I advised in respect of all legal questions presented from day to 
day and coordinated the operations of those committees with the officials 
of the Petroleum Administration for war. Among those committees was 
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the Foreign Operations Committee. After the war, and from 1946 to 
1959, I was engaged generally in the practice of law in New York City, 
with the exception of two years in particular or for almost two years, 
that is, from about 1947 to 1949. | 

I have forgotten the months, but it lasted close to two years. I 
was serving as counsel to Russell Maguire, an oil and gas spacial 
known as a wildcatter. 

After that substantial full-time relation with Mr. Maguire ended, 

I continued to serve him in special litigations and matters on a fee basis. 

After the substantially full-time engagement expired sometime in 
1949, Mr. Maguire asked me because of my prior oil experience and 
knowledge to be sure to bring to his attention any profitable opportuni - 
ties for investment in the oil and gas business that might come to me. 

And in return for that he agreed that in the event he should acquire 
any of such properties he would carry me for a proper interest, mean- 
ing an interest in the leaseholds themselves either by way of a carried 
working interest or a royalty interest known as an overriding royalty, 

over and above the usual 1/8 royalty interest, or perhaps a net 
profit interest. 

And from 1949 through 1953, I submitted innumerable offerings of 
oil and gas leases to Mr. Maguire, some of which he considered serious- 
ly and others he didn't seriously consider, and of one of the most im- 
portant which he did acquire a leasehold in Texas known as the Dooley- 
Scanlon lease and upon which he brought in a fine new discovery of an 
oil field. 

I neglected to say that for 17 months, commencing in February 
1960 and ending in March of 1961, I was the liaison officer for the Ad- 
ministrator of the Small Business Administration at the Department of 
Defense. : 

* * * * * | 

MR. BENTON: Exhibit No. 22 on page 3 contains a statement that 
I wish to read because I had made a statement somewhat contrarily this 
morning because I had forgotten this letter that I now have before me 


where it states: “Deduction for Boomhower was considered not to be a 
bad debt but a capital loss deductible in 1952." End quote. Your Honor 
recalis I mentioned this morning there had not been any determination 
as to the year in which the government fixed the loss. I stand corrected 
if this letter is competent as counsel says. 

THE COURT: I will receive that statement as just a correction of 
the statement you made in morning that they never advised you as to 
when they thought the item became a loss. 

= * * * * 

[MR. BENTON: ] I will go now to the second issue having to do with 
the $7,500.00 loss represented by the cash payment made by me of 

$7,500.00 for the controlling capital Common stock of Boomhower 
Incorporated. 


* * * * * 


That investment advisory relation existed with the Robinsons from 
early in 1930's until right up to this time as a matter of fact. But in 1947 
following some profitable years the Robinsons had, it was deemed well to 


place all their securities in one ownership of a Trustee and I was engaged 
as Trustee under a indenture dated December 31, 1947 covering 
their securities. 

The indenture was drawn in the most liberal way I could imagine, 
that is to say, I was permitted to use my own knowledge as best I could 
and I was to be chargeable only in the case of fraud and bad faith in the 
administration of my Trust duties. 

We were successful for a short while. In 1950, I made the mistake 
of my life. I was offered the purchase of a business in Washington oper- 
ated theretofore by D. W. Boomhower, an individual, a medical equipment 
business, on certain representations by him which convinced me that I 
could make a lot of money and operate that business through a Washing- 
ton Manager, with my overseeing it from New York and coming down 
here every so often. 

So, as shown by the stipulation here, I acquired for cash, $7,500.00 
of the Common stock which was controlled personally, and I acquired for 
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the Robinson Trust, $7,500.00 of Preferred stock and $2,500.00 of Com- 
mon stock and an additional $1,000.00 worth of Common stock was issued 
to D. W. Boomhower under agreement whereby I would be required to re- 
purchase it within a limited time which I did. So that I became president 
of the company, D. W. Boomhower became Vice-President, which is very 
significant as we shall see. D. W. Boomhower, his former Manager be- 
came my Vice-President and General Manager, with full authority subject 

only to be overriden by me as President, who was in active charge 
of the business here in Washington. He had an option to buy up to forty- 
nine percent of the Common stock. He had a drawing account and addi- 
tional earnings to be had if his sales warranted based on the commission 
basis. | 

THE COURT: Is this a new corporation? 

MR. BENTON: Yes. Boomhower, Inc., the stock, the lies of which 
we are claiming here. The corporation got off to a good start but by March 
of 1951, it became apparent that the corporation would need auch more 
capital than Boomhower had represented would be sufficient and I didn't 
know where we were going to get the capital. I, as Trustee, agreed to 
lend that company funds which I did, in 1951 and the net balance due to me, 
as Trustee, at one time was as large as approximately $30, 000. 00. 

I felt that perhaps I should not, as trustee, make this advance be- 
cause of the possible risk thereof without a quid pro kuo, by me person- 
ally, so I agreed with myself, as Trustee, that if these funds advanced to 
the corporation were not repaid within four years, I would be required to 
forfeit my Common stock. That I could not no longer remain in control 
of that corporation. Later in September when the assets of the corpora- 
tion were sold to one of its former Sales Managers -- in September early 


of '52, I concluded not to attempt to continue business by that company, 
and the assets were sold. That is the stock in trade primarily for 

some twelve to thirteen thousand dollars. I have forgotten the exact fig- 

ure, but at that time, the end of September, '52, the little corporation had 


a capital deficit of approximately $7,000.00, which on paper | would mean 
that the corporation had no equity and that the stock was worthless. But 
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not reflected on the corporation's balance sheet were these three claims, 
one held against D. W. Boomhower, to which Mr. Hardy had testified, an- 
other against the American Automobile Insurance Company, based upon 
a Fidelity insurance policy it had issued covering the corporation for 
wrongful acts of its employees and losses on account they have and an- 
other claim it had against H. G. Fischer Company of Chicago. H. G. 
Fischer of Chicago was the manufacturer of the Fischer X-Ray which 
was a very fine X-Ray machine and against which the Boomhower, Inc., 
had held the exclusive franchise in Washington, Virginia, Maryland area. 
It was the company's biggest asset. 

Now in 1952, "53, '54 and '55, I was engaged in various capacities. 
I was engaged in the private practice of law at 535 Fifth Avenue. I was 
engaged as an Investment Counselor, I was engaged as Trustee for the 
Robinsons, I was engaged as a broker for oil and gas operators. I was 
engaged as an agent to raise funds for oil and gas operators that needed 
capital. I managed investments of my family, and all those things put 

together occupied my twelve or fourteen hours a day. Some of my 
work for the Robinsons required the experience of knowledge of a lawyer. 
Others of my work for the Robinsons did not require legal training at all, 
so that was my trader business, and my profession in the years in ques- 
tion in this proceeding. 

At that time I was also managing personal investments for myself. 

I am quite well acquainted with the practice of law in New York and 
I do know as a fact that many, many lawyers in New York engage them- 
selves as part of their daily operations in providing and obtaining financ- 
ing for their clients and for other people and that is regarded as part of 
their daily duty. They are often called upon to sell important properties 
which doesn’t require knowledge of a lawyer at all but by reason of their 
lawyer's contacts. They are ever so often in New York City engaged in 
non-professional acts and that is the trader business of those lawyers. 

Some of the largest fees of New York lawyers who are engaged as 
counselors at law and attorneys at law are derived from strictly broker- 
age transactions or investment advisory transactions, or financing 
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transactions or in the sale or purchase of businesses and in the procure- 

ment of mortgage money and in the procurement of loans and in the re- 

financing business of businesses and in many instances wey never go in- 
to court or are required to give legal opinions. 


* * * * . 


[MR. BENTON] Inasmuch as Boomhower was without funds and as 
I, as trustee, for the Robinsons, became without funds still in or about 
the early part of 1956 it was necessary for me to advance my personal 
funds for the expenses involved in the prosecution of those actions which 
I did. I have no compilation of the amounts I spent but I can confidently 
say that it ran into several thousands of dollars that I have not recovered. 

I did at the time of making those expenditures fervently and confi- 
dently expected to recover in at least one of those three actions, if not 
all of them, and I was thus quite willing to make those advances of ex- 
penditures not alone because of that belief in recoveries but because of 

something of a duty I held to the Robinson people because it was 
my fault primarily that that company did not operate well, although it was 
attributable also -- and very important -- to the action of the Vice-Presi- 
dent and General Manager whom I had unwittingly employed to manage the 


properties of that company. 

In the aggregate I devoted according to my best Factilldction at least 
a full year of my time to those three law suits and I went Hog eenpenested 
for such services. 


| 
* * * * * 


MR. BENTON: May I suggest. It would only have this bearing, it 
would indicate my sincere belief. I devoted that much time and that much 
value in my opinion. I offer it for that purpose. 

THE COURT: For that purpose, I will receive it. The price you 
put on it makes no difference. You testified that you devoted a year of 
your time. 

MR. BENTON: Those claims for $15,000 in the American Automo- 
bile Insurance Company case, slightly over $40,000 in the D. Vv. Boom- 
hower case, and $86,000 in the H. G. Fischer case, were in my opinion, 
immensely meritorious, and those claims until the final decision of the 
Supreme Court in two of the cases and the Court of sass in another 
case had very substantial practical value. 
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In my opinion, the three cases had a value of at least $30,000 as 
a minimum and if settlement had been discussed for all of them as a 
whole, I would have expected a settlement of at least $30,000. It is my 
recollection that D. W. Boomhower , and I did have discussions with re- 
spect to whether or not I would accept a settlement of the company's 
claim against him for five or six thousand dollars and that it was de- 
clined. 

* = * * * 

MR. BENTON: I was about to say that the adverse conclusion in 
those three actions was a terrific blow to me. 

It was an extreme surprise and great disappointment and which 
was one of the bases for a very serious nervous condition I suffered in 
1958 and 1959. I had been confident of success in those cases and the 
loss I suffered, by me for the account of my clients, most seriously af- 
fected me. 

BY MR. BENTON: 

Q. Mr. Benton, have you had any experience in respect to the 
evaluation of law suits and claims? A. Yes. I had one in particular. 

MR. COXE: If Your Honor please, I object to this particular line 
of questioning by the witness of himself. This is not relevant. He has 
not established that he is an expert in evaluation of cases, his own cases 
or anyone else's. I don’t think this is material to a value of this particu- 
lar case, or these cases, attempting to impart value to the stock by testi- 
fying as to the value of the particular cases and the results of these cases 

have already disclosed that there was no value. 

THE COURT: They disclose ultimately there was no value. They 
don't necessarily disclose there was no value on any particular date in 
between. Whether or not his evaluation of these cases proves material 
or would be given much weight I can't tell at this time but I do think the 
witness is qualified to give his own opinion as to their value. I will over- 
rule the objection at this time. 

THE WITNESS: After retiring from the Department of Justice in 
1927, I was engaged as trial counsel in the case of William Fitzherbert 
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West in the Court of Claims, U. S. Court of Claims from 1927 to the 
termination of the litigation in about 1932, I took substantially, if not all 
of the testimony in that case before a Commissioner of the Court of 
Claims. | 

In many parts of the United States. Claim was for several hun- 
dred thousands of dollars that had been resisted by the United States. 

MR. COXE: I hate to keep rising in objection, but I must object to 
reference to these cases. This is certainly not relevant. The respond- 
ent will certainly grant, concede that Mr. Benton is a lawyer of long ex- 
perience and this irrelevant narrative of cases in which he participated 
and experiences in which he was engaged seems to the respondent to 
have no relevance to the proceedings here. | 

THE COURT: I believe your last objection was based on this wit- 
ness's competence to testify as to the value of a case. | 

MR, COXE: Well, he was testifying as to the value of a case but 
now he is simply narrating his many experiences in many cases and I 
respectfully submit, as I stated, the respondent concedes he has had long 


experience as anattorney if that qualifies him as an expert ' evaluate 


cases. 

THE COURT: I think the witness is within his rights in giving in- 
stances which would go to show his competence to testify as somewhat 
of an expert of valuing cases. I would appreciate if you don't extend it 
too long, too many of the details. If you want to recite what cases you 
were interested in and gave as background, you may proceed. 

THE WITNESS: I will make it very brief. A complete trial was 
had before the five judges of the Court of Claims. I had personally taken 
substantially all the evidence before a Commissioner of the Court of 
Claims. I was thoroughly familiar with the facts and evidence and the 
law applicable to that case. | 

It had certain risks in it particularly with respect to the determina- 
tion of the measure of damages and amount of damages although in that 
case, the question of liability of United States was manifest for having 
used five thousand acres of my client's land for a practice artillery range. 

| 
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THE COURT: Mr. Benton, I don't see the relevancy of the details 
of this litigation. I think if you are reciting you were engaged in certain 
capacity in certain litigation, that would be material. I can't see the ma- 
teriality of details of litigation. 

THE WITNESS: That is all as to that I wanted to say with this final 
sentence. My colleague who had engaged me as counsel in this case and 
his associate had advanced the expenses which aggregated approximately 
$20,000 with only tenuous hope of recovering it from his client unless we 
should prevail in the action. We fortunately recovered a substantial judg- 
ment. 

In 1954, a family whose father was a lawyer, having knowledge of 
value of oil lands for a portion of which I had brought suit to recover for 
another party on their own initiative, after inquiring through others into 
the merit of the claim of my client to a portion of the land, offered to pay 
me $12,500 for a small portion of that portion of the land that would or 
might come to me if I were successful. 


I accepted the offer. Their portion to which they would have been 
entitled was extremely small. I don't recall the precise percentage but 
it was something like 1/16 of the portion I would have had. 


The claim of my client was risky in that the claim depended on 
proof of an oral agreement of Joint Venture. 

The Court held my client had been guilty of laches, and dismissed 
the action but on the second action the total claim was compromised and 
settled but for only approximately $16,000.00 due to the inability of my 
client to carry on with the expenses of the second trial I mention that 
only as evidence of the fact that claims good or bad oftentimes are the 
subject of substantial value. That has been my experience. I believe it 
truly to be so. 

I, as trustee for the Robinsons, was exhausted of cash assets or 
current assets in or about January of 1956. At all times during the func- 
tioning of this trust agreement payments therefrom were made to each 
of the Robinsons mostly to the mother periodically. Prior to 1956, I made 
those periodical disbursements or advancements to the Robinsons. 
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Thereafter, while as Trustee, being without current assets or cash, 
and desiring to continue to make payments to the Robinsons, principally 
the mother, I personally, out of my own funds, advanced funds to my ac- 
count as Trustee in order that I as Trustee may continue to make pay- 
ments to the Robinsons from time to time. | 


THE COURT: This subsequent to 1955, you mean? 
THE WITNESS: Yes, Your Honor. | 
And such advances by me personally to me as Trustee were made 


on the strength of my complete confidence that I would BECO the same 
through these law suits. 

I have not made a very accurate check of the total saben of per- 
sonal advances either I made to myself as Trustee but it is my very good 
recollection that it is somewhere between 10 and 15 thousand dollars. 

It has not been accurately accounted for as yet. Iam in doubt in 
respect of what if any right I may have to recover that amount of money. 

BY MR. BENTON: 

Q. Were you in 1952 aware of the fact of the corporation’ s right 
to these three claims? A. Yes, I was. 

Q. Does your opinion of the value of those claims relate from Sep- 
tember 1952 until the last Court action in each of those three cases? 

A. Yes. The Revenue Agent who made the examination of my records 

for 1955 and my returns for 1952, 1953, and 1954 in connection with this 

1955 examination is one Mr. Karnes. 
* * * * * | 

THE WITNESS: I had some three to four meetings with Mr. Karnes 
at my office and in his office. He at first informed me that he had con- 
cluded that my loss of the $7500 stock of Boomhower was a non-business 
bad debt. | 

THE COURT: Let me interrupt, Mr. Benton, what are you starting 
into prove now? 

MR. BENTON: The fact as I believe, Your Honor, that an ill faith 
determination originally has permeated the whole consideration by the 


| 


| 
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government of the two claims in question, and I am about to come to the 
meat of it if I may. 
* * * * * 

MR. BENTON: Without showing the reasons, now if I show a set 
of circumstances which I am hopeful of doing that throw grave doubt 
upon the impartiality and fairness of the judgment of the revenue agent 
initially and his first superior with whom he conferred I think it will 
show Your Honor, that this disallowance in 1955 has been due to the fact 
that it would have helped me in 1955 but that if it had been allowed in 
1952 it would not have made any substantial difference. 

x * * * * 

MR. BENTON: By documents already in evidence or at least 
marked for identification, it is perfectly clear that Mr. Karnes' reports 
and the reports of his superior came to the Department that issued the 
Deficiency letter and they were fully informed of the substantial actions 
that had taken place in New York. 

I can't conceive that he who issued the Deficiency letter did not 
know what Mr. Karnes and his supervisor in New York had done. 

THE COURT: Even if he knew it, I don't see that proves that that 
is the basis for the Deficiency Notice. 

MR. BENTON: That may be true, Your Honor. I understand. 

* * * * * 

THE WITNESS: After asking for and receiving copies of my 1952 
and 1953 and 1954 income tax returns, prior to February 26, 1958, he 
informed me that he would have to hold that the loss was sustained in 
1952 and not 1955 and it happens that in those years, 1952, 1953, and 
1954, my income was relatively small and the placing of the deduction 
in 1952 would have afforded me very little relief if any. I complained 
about it and charged that the Revenue Agent was not viewing the facts 
impartially. A very few days after he examined those returns, I re- 
ceived his letter proposing the disallowance of the deduction in 1955 and 
placing it in 1952. 


* 
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THE COURT: We will stop there just a minute. 

I am very doubtful about the relevance of this testimony as to your 
conversation or correspondence with the Revenue Agent and I doubt if 
they are even admissible. | 

However, I will overrule the motion to -- nota motion to strike. 
I will overrule the objection and receive the evidence for whatever weight 


it may be worth, at this time. 
* * * * * 


THE WITNESS: Further in respect to my experience as a lawyer 
and businessman, from 1928 to 1941, I was President of Mid-States Oil 
Corporation, the operating subsidiary of Middle States Petroleum Cor- 
poration. In that position, I exercised all the functions of a President 
of an important corporation subject only to Board of Directors and 
Chairman of the Board of the parent company operating out of Jersey 
City. | 

In that position, I was required to make innumerable important 
business decisions especially those affecting the absolute value, the 
probable value. The practical value and potential value of certain as- 
sets including litigated claims. I was to a large degree superintendent 
of our legal department in the West, Oklahoma, Texas and Louisiana 
and had to make important decisions affecting the legal work of our com- 
panies. I acquired tremendous experience in this work in the evalua- 
tions of property, for I spent millions of dollars and drilled in a ten year 
period -- I drilled 219 oil and gas wells of which 203 were eaten: 

BY MR. BENTON: | 

Q. What was the identifiable event that caused you to determine 
when your investment of $7,500.00 in the capital stockholdings of Boom- 
hower, Inc. occurred? A. The, forfeiture and cancellation of my 
$7,500.00 of stock in 1955 pursuant to the agreement of 1951. 

I never did give any thought to any right to charge off that $7,500.00 
loss in any year prior to 1955. 

Q. Did you ever regard your $7,500.00 investment loss as a bad 
debt loss? A. No, the only way that could have been justified is if I 


had believed that I would have been substituted for myself, as Trustee, 
as a creditor against Boomhower, Inc., by reason of my forfeiture of 
my stock and there was not any subrogation of me individually to any 
rights of mine as Trustee, creditor, against Boomhower, Inc. So that 
I, after and in connection with the forfeiture of my stock did not acquire 
any debt owing to me, therefore, I could not have had or suffered a bad 
debt. 

However, in the preparation of my tax return there was confusion 
and there was some reference to a guarantee of a bad debt which was a 
obvious mistake in the interpretation of what the transaction was about. 
I did not at any time give any thought to the right of charging off the in- 
debtedness of Boomhower, Incorporated to me, as Trustee, for the Robin- 
sons either for the loss of the law suits. 


* * * * * 
THE COURT: Well there might be some materiality to the fact 
that he didn't give any thought to charging the matter off prior to 1955. 
THE WITNESS: I did not believe as Trustee for the Robinsons in 
1952, that the stock that I held for them was worthless or that I had any 


right to charge off that stock ihvestment in the year 1952. 

Obviously I felt and believed and was confident that the stock had 
value long after 1955. 

THE COURT: That is pretty much a statement of argument, I be- 
lieve. See if you can’t refrain from that sort of testimony. 


* * * * * 


THE COURT: I can't see why it would be of any value to me in de- 
ciding this case, to read or have recited the contents of those cases in 

three different cases which had nothing to do with issues here ex- 
cept for the mere fact whether or not they were valid claims. That 
would be the only question of material here. I am not going to go through 
those to see whether or not they were valid claims or not. The court has 
already decided in those cases. 

* * * * * 

THE COURT: I can't see if they will be, its if Mr. Benton wants 

them in the record for whatever weight they may be given. I will re- 


ceive them in evidence. 


* * 
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THE COURT: The only purpose for which I would receive these 
is to show that they actually filed briefs in the courts. 

* * * * * 

THE COURT: They will remain in the record as your exhibits for 
identification, receipt of which has been denied. 

MR. BENTON: Thank you. I will now address myself to the claim 
that the $23,000.00 of income is a long term capital gain. | 

From sometime in 1947 to sometime in 1958, the date of which I 
do not recall, I served Russell Maguire, an oil man in New York City as 
his legal counsel giving substantially all of my time thereto at the salary 

of $20,000.00 a year which includes some expenses. 

He was a very, very active oil and gas operator. Thereafter, when 
that relation terminated, I served him as counsel on certain selected work 
including important litigation. When our relation of 1947 and 1948 ter- 
minated, Mr. Maguire and I agreed that I would submit to him all interest- 
ing opportunities for acquisition of oil and gas leases that should come to 
my attention subject to his carrying me for an interest in any of such 

leases he should acquire which interest was generally regarded in 
the industry as being a 1/16th, or 1/24th or 1/32nd overriding royalty. 
That was in the nature of a joint venture agreement for I was not to be 
compensated unless I brought to his attention leases he had not already 
considered and which he did acquire through sources of mine. 

I submitted to Mr. Maguire many, many offerings of properties 
that came to me from the West by reason of my long experience in the 
industry. | 

And for a period over some three or four years from 1950 through 
1953, I submitted to him in particular offerings of oil and gas leases by 
one Francis Blair of Houston. 

In 1952 and 1953, I urged Mr. Maguire to acquire from: ‘Francis 

Blair certain leases including the Dooley-Scanlon leases in Texas. Ma- 
guire conducted negotiations with Mr. Blair in Florida, following two 
visits to Maguire in New York at my request, and in June or July 1953, 
Mr. Maguire acquired from Blair those Dooley-Scanlon leases with a 


provision therein that the leases would expire if an oil or gas well of 
9,000 feet was not drilled within a limited short period of time. Mr. 
Maguire acquired the leases and drilled the well at a cost of somewhere 
between $100,000.00 and $200,000.00. In order to protect his title to 
those leases, he had conducted the negotiations with Blair in Florida 

secretly and without my knowing about it for the obvious purpose 
of not having to provide an interest in such leases for me. 

When Maguire contracted for those leases and the leases were de- 
livered, I became entitled without further act to the ownership of what 
we called a “carried interest", in those leases generally expected in the 
industry to be a 1/16th overriding royalty. 

I may say in the industry and particularly in the brokerage fra- 
ternity in dealing with oil and gas leases, the broker generally obtains 
an understanding with the seller or the buyer as the case may be, where- 
by he participates in the leasehold itself, all in hope for a fortune rather 
than say take a 5% commission on the cash involved. 

Now at the time Maguire acquired that leasehold, the interest to 
which I was entitled was not worth anything because there was no assur- 
ance at the time that Maguire would drill the necessary well 

Maguire drilled the well within the time provided and brought in a 
new oil field deemed to be a very substantial importance. 

I made claim upon Maguire when I learned of the fact some time 
later in the year 1943 and asked for an assignmert of my rights. Ma- 
guire, however, was in controversy with Blair and would not agree at 
that time to assigning me anything or reach any settlement with me. It 

has been the practice of Mr. Maguire not to comply with an obliga- 
tion subject even to the remotest question until he was forced to do so. 
Upon his failure to recognize my rights in late 1953 when my rights were 
regarded to be of very, very large value, I filed suit in the United States 
District Court of Connecticut. 

In that action, I claimed damages for Maguire's breach of his con- 
tract to joint venture with me praying for a judgment of $500,000.00. 
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A large and extensive number of depositions were taken in the ac- 
tion over a period of late 1953 and 1954 and possibly earlier in 1955, 
and I being in bad need of money at the time, in or about March, 1955, I 
settled and compromised my rights for approximately $23, 004, 00 and 
the parties exchanged mutual general releases. 

I gave Maguire two receipts as I recall, counsel for sea poueil 
has copies thereof, I believe. I couldn't find my copies and if counsel 
wishes to offer them or disclose them to me, I would want to have the 

court know about them. | 

MR. COXE: They are among the exhibits. Those two exhibits are 
among the stipulated evidence, Mr. Benton. 

MR. BENTON: Oh, are they? | 

MR. COXE: Yes sir, 9- F is the number if you desire to see them. 

THE COURT: Two receipts signed by you? | 

MR. COXE: Two of them, Your Honor. | 

THE COURT: Paragraph 14 in the stipulation refers to them. 

MR. COXE: May I ask where the stipulation and attachments are? 

THE COURT: Here they are. 

MR. BENTON: Exhibit 9-F, being two receipts as contained in the 
stipulation of facts are true copies of receipts I gave to Maguire when 
he paid me the $23,000.00. It happens that $8,000.00 thereof was ear- 
marked as being the settlement of my claim against Maguire on account 
of transactions Maguire had with Blair, or between Maguire ia persons 
introduced to him by or through Blair. | 

The other receipt purports to cover $15,000.00 paid to) ‘me which 


was accepted in full payment for all services (other than to prove serv- 
ices as a lawyer for which I have been fully compensated), and in full 
settlement of all claims for services rendered by the undersigned to 
Russell Maguire from September 8, 1949, to the date hereof, and for any 
expenses incurred, and with the exception of services rendered or 
claimed to have been rendered or expenses incurred in connection with 
his negotiations with Blair. 
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In that settlement, my only purpose was to accept the $23,000.00 
on account of my rights to the Dooley-Scanlon leases in Texas. 

Just why the two receipts were made up in that form in Maguire's 
office as they were I do not recall too well, but it is my belief that hav- 
ing submitted to Maguire innumerable opportunities over a long period 
of years, that he might have accepted one or two of them without my 
knowing it. Just as he did accept the Dooley-Scanlon leases secreting 
the same from me, and I think, therefore, he wanted that payment of 
$23,000.00 to cover and protect him against any and all claims Benton 
could have against him on account of submissions of offerings of gas 
and oil leases to him. In other words, as far as I know the $23,000.00 
represents the actual value of the compromise of my claim on account 
of the Dooley-Scanlon lease. 

Will the reporter kindly mark these documents. 


(The documents referred to was marked 
for identification as Petitioner's No. 38). 


THE CLERK: Exhibit 38? 

MR. BENTON: There are two complaints there. Don't mark the 
second one please. 

MR. COXE:' I object to the introduction of these as being irrelevant 
because Mr. Benton has already testified as to the transactions between 
himself and Mr. Maguire and it would serve no purpose to put these docu- 
ments in. Of course, the letter is objected to on the same grounds that 
the letters are relative to the determination of the Commissioner of these 
letters are back, relate to matters that are back of the culmination of this 

particular transaction in this suit and settlement thereof. 

THE COURT: I agree we seem to be cluttering the record with a 
lot of exhibits for identification which have not been ever offered into evi- 
dence, however, until such a time as he makes a tender of these or use 


of them for one purpose or other, I can't very well rule on your objection. 
MR. COXE: I understand. 
MR. BENTON: As matter of pertinence, Your Honor, I may not. 
Counsel for respondent did include in his stipulation of two receipts for 
total of $23,000.00. 
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MR. COXE: That is correct. 

MR. BENTON: Thus extending, no doubt, to some question as to 
whether or not the $23,000.00 payment was exclusively on account of the 
Dooley-Scanlon lease. | 
THE COURT: I don't believe it. The reporter has marked exhibits 


38 through 43, inclusive, for identification. | 
MR. BENTON: Your Honor, I state to the court that exhibit 38 is 

a true copy of the complaint filed by me against Mr. Maguire in the United 

States District Court for the District of Connecticut, the hearing of which 

is on file in that court. I state that Exhibit 39 is a letter by me to Russell 

Maguire, photostatic copy dated January 23, 1953 tending to express the 


agreement with Mr. Maguire. I have testified to. 


(The documents referred to were marked 
for identification Petitioner's Exhibits 
Nos. 39, 40, 41, 42, and 43). 


I state that a copy of the letter bearing my initials and addressed 
to Russell Maguire is a true copy of a letter I sent to Mr. Maguire dated 


January 23, 1953 offering him another oil property and again expressing 
my understanding of our basic agreement that if he acquired the property 
he would carry me for an appropriate interest. Such an expression is 
containedalso in Exhibit 39. 

I state that Exhibit 41 is a true copy of letter dated September 22, 
1949, initialed by me, the original of which was sent to Russell Maguire 
in due course of business, in which the last paragraph repeats my under- 
standing of our basic agreement. | 

I state that Exhibit 42 is a carbon copy of a letter, the original of 
which I sent to Russell Maguire under date of June 19, which also refers 
to my agreement with him of 1959. 

THE COURT: What is the date of that letter? | 

MR. BENTON: June 19, 1950. | 

I state that Exhibit 43 is a carbon copy, no, a photostatic copy of 
a true copy of my letter as sent to Russell Maguire on the date of De- 


cember 9, 1952, offering him another oil property and on which my 
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expectation to be protected reasonably was again set forth and never de- 
nied by Mr. Maguire throughout our relations or until the litigation de- 
welaped. 

I offer those’ Exhibits in evidence in confirmation of my oral testi- 
mony of what the agreement was. 

MR. COXE: If Your Honor please, I renew my objection to the ad- 
missibility of the letter. In the first place, I don't think it is necessary 
to restate the grounds, and I object to the admission of the copies of the 
complaint, on the ground that that complaint constitutes no proof of any 
facts alleged therein. And of course, the matter was compromised any- 
way, and he gave a release therefor, for his services, and so forth, as 
set forth in those two receipts; so I don't believe that particular com- 
plaint has any bearing on relevancy of the issues here. 

THE COURT: Well, so far as the letters are concerned, I gather 
that they are simply confirmation of testimony that has been given by Mr. 
Benton, and I can't see that they are really needed. There has been no 
questioning of him yet, as to the validity or truthfulness of his statements. 

However if your objection is based on relevancy -- Is that the basis 
of your objection? 

MR. COXE: The proof of the facts which he is alleging. It consti- 
tutes no proof of the facts alleged here. 

THE COURT: Well, I think the fact that he sent a letter setting 
forth statements of facts to which he has testified, with his transactions 
with Mr. Maguire, might tend to support his testimony in some fashion. 

MR. BENTON: May I suggest, Your Honor, that it is corroborative 
evidence of the oral agreement to which I have testified and when taken 
in consideration in connection with the payment of $23,000.00, it means 
something because five percent of any cash involved in the acquisition of 
those leases would have been peanuts compared to the $23,000.00, thus 
tending to show truism in my claim of what the agreement really was. 

MR. COXE: I would simply submit those letters -- Of course, 
there was no proof they were ever mailed or received. They are, of 
course, carbon copies of some letter that was written. Now Mr. Benton, 
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of course, has testified they corroborated his oral agreement. We don't 
know whether they were ever received by Mr. Maguire or not. There is 
no evidence of it here. | 

THE COURT: Well -- 

MR. BENTON: May I state further, Your Honor, as bearing upon 
the ruling you are to make that each of these letters, bears marking for 
identification in the law suit against Maguire, and that I can state posi- 
tively that at no time was the receipt of any one of these letters ever 
questioned. After the taking of hundreds and hundreds of pages of testi- 
mony, and the marking of these letters for identification in that proceed- 
ing, I think it tends -- Of course, I don't have the originals, and I think 

they are only collateral matters and that, therefore, the best evi- 
dence rule may not apply. | 

THE COURT: Well, I gathered -- I believe you did testy that 
these were letters sent by you to Maguire. 

MR. BENTON: Yes, Your Honor. 

THE COURT: In the course of your business? 

MR. BENTON: Yes, Your Honor, either delivered in person or by 
first class mail. 

THE COURT: Are these copies taken from your files of letters 


that you wrote ? | 

MR. BENTON: They are copies that were in my file, and in one 
instance, a photostatic copy of the copy that was in my file. I may say, 
in connection with that litigation, the records are tremendous, a foot high 
or more, and many papers became detached. I have moved three times, 
and I don't know where I could find the originals if they exist, 

THE COURT: Is your objection based on the best evidence rule at 
this point? ! 

MR. COXE: No, Your Honor. | 

THE COURT: I think I will overrule the objection with respect to 
Exhibits 39 through 48. They will be received in evidence. 


(The documents previously ‘marked for 
identification as Petitioner's Exhibits 
Nos. 39 through 43 were received in 
evidence.) 
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THE COURT: With respect to Exhibit 38 which I gather is a copy 
-- Is it? 

MR. BENTON: Of a complaint. 

THE COURT: (Continuing): -- Of a complaint in a suit against 
Maguire, what is your purpose in offering that? 

MR. BENTON: Being an official court document, Your Honor, it 
was filed by me in the United States Court and tends, also in connection 
with the $23,000.00 payment, to corroborate the existence of that oral 
agreement. I may ask the counsel for respondent to see a copy of that 
complaint. 

THE COURT: This is a complaint filed by you in some other suit 
filed by you, I presume, which doesn't seem to me to be any better evi- 
dence of what your testimony is as to what you are claiming from Maguire. 

MR. BENTON: It was settled and dismissed with prejudice as an 
insurance of settlement compromise agreement, and it is a basis for the 
settlement in payment of $23,000.00 which was a lot of money. 

THE COURT: Whether it was or not, I don't know. You are simply 
offering it as corroborative of your statements of what your claims 
against Maguire were. Have you any objection in the best evidence rule 
on this? 

MR. COXE: No sir, Your Honor. 

THE COURT: Well, I will overrule the objection and receive it for 
that limited purpose. 

* * 
BY MR. BENTON: 

Q. When were you entitled to the interest you claim in the Dooley- 
Scanion lease? 

MR. COXE: I will object. That is, if Your Honor please, a conclu- 
sion as to when he was entitled to right of participation or whatever he 
denominates it in the proceeds of this oil deal. 

THE COURT: I will overrule the objection. 

MR. BENTON: I know when I was entitled by reason of the terms 
of our agreement, and it was that the moment that the lease was acquired-- 
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the payment to me of my participation was to be made because at the 
time of the acquisition of such leases they are of little value. | Unless 
or until a very expensive oil well were to be drilled and if the assign- 
ment of my commission were to be -- | 

THE COURT: Wait a minute. You are getting into argument. 
This is simply your opinion. You were asked -- the question was: 

When were you entitled to an interest in the lease? You may an- 
swer that question. | 

MR. BENTON: All right. | 

THE COURT: What was your answer to that question? | | 

MR. BENTON: It was -- | 

THE COURT: I don't want the argument. Can't you angwer the 
question? When were you entitled to it in your opinion? | 

MR. BENTON: Yes, and I think the record will show that I did say 
in 1953 when the leases were acquired by Maguire by reason of the terms 
of oral agreement. That is all. 


* * * | 


BY MR. BENTON: 


Q. What expenses if any did you, Mr. Benton, suffer pay, or incur 
in the calendar year, 1955? 

MR. COXE: If Your Honor please, there is nothing in the case 
here about expenses in 1955. It is a question of ame of it. 

THE COURT: What issue does that go to? 

MR. BENTON: Under Section 212, expense for the purpose of en- 
abling collection of income or maintenance of property. 

THE COURT: Still involves the $7,500.00? | 

MR. BENTON: Yes, and that is under the amendment to the plead- 
ing reading as follows: "Or if the court should deny the loss as an ordi- 
nary necessary business loss then in the alternative as a matter of law, 
the loss was an ordinary and necessary expense paid or incurred in 1955 
for the production and collection of income, consisting of fees, expected 
to be earned as a lawyer in the prosecution of valuable claims possessed 
and being prosecuted by him for Boomhower, Inc." 
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THE COURT: Now you are starting into what expenses you incur- 
red in 1955. 

MR. BENTON: Yes. 

THE COURT: The $7,500.00 herein involved is, as I understand 
it, what you paid for your stock that you surrendered to Boomhower Cor- 
poration in 1955. I don't see how this question, this line of questioning 
that you are starting into is going to be pertinent. 

MR. BENTON: In the first place, Your Honor, I have some confu- 
sion as to the meaning of that law. I conceive that upon my divestiture 
of myself of that certificate of stock pursuant to the agreement of 1951, 

I then for the first time suffered an expense -- in the year 1955. 

THE COURT: That is more or less of a legal theory as to what 
expenses you incurred. If you are going into itemization of different ex- 
penses, different than this $7,500.00, I don't think -- 

MR. BENTON: (Interrupting) I don't intend to. Just that $7,500.00 
plus, of course -- and related to it is the fact of my advancement of moneys 
for the conduct of these litigations. It is an allied factor that does tend to 
show by giving up my stock, I had an expense. I had to do it and yet I want- 
ed to continue as Trustee for the Robinsons or if I had not given up the 
$7,500.00 and thus shown good faith on my part, I might have been dis- 
placed by the Robinsons and I might not have had the opportunity to con- 
duct these litigations -- I thought I was best qualified to conduct. And if 
I had recovered in those litigations, I would have collected income. 

And that is the purpose of delving only briefly into that alternative 
pleading in the petition. 

MR. COXE: If Your Honor please, in the first place as I understood 
the court, this amendment to petition was permitted only on the theory that 
this was an additional, or change in legal characterization of the claim 
made and not the amount in respect to any facts alleged. 

THE COURT: I think that is right, but I gather what Mr. Benton in- 
tends to get into now is evidence of other matters in which he was inter- 

ested which might place him in the business of investing for the pro- 
duction of income or expending money for the production of income. 
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MR. COXE: Of course these particular suits were by the corpora- 
tion. This was not Mr. Benton's personal conduct of personal suits of 
Mr. Benton. These were alleged claims being pursued on behalf of this 
defunct corporation. 

THE COURT: We don't know just yet what he is going into. I will 
overrule the objection at this point. Let's hear what sort of qvidence he 
gets into. Proceed, Mr. Benton. | 

BY MR. BENTON: 

Q. What effect did the cancellation of that stock in 1955 have upon 
your opportunity to produce or collect income? A. It had the effect of 
retaining me in honorable position as President of the defunct corpora- 
tion then prosecuting these claims and in good status of my clients, the 
beneficiaries of the Trust and it enabled me to assuredly, to continue to 
conduct the litigations as to which I knew better of the facts and evidence 
than anyone else. And if I had been successful in the conduct of that liti- 
gation, I would have received a contingency fee. The remainder of the 
recovery would have gone to Boomhower, Inc., and by it would have been 
paid to me as Trustee for the Robinsons. So I was serving as counsel 
for the corporation, in the prosecution ot the three important claims and 

if I had been successful I would have enjoyed income in the form of 
fees. 


As continuing President or liquidating Trustee of Boomhower, Inc., 
I was continuing to conserve and maintain the property rights consisting 
of the three important claims held for the protection of incorhe for the 
benefit of the Robinsons and myself. 


* * * * x, 


CROSS EXAMINATION 
* * * * 
[BY MR. COXE:] 

Q. Now, Mr. Benton, you have also testified that you sold -- my 
recollection might not be correct in this. I will ask you this, When were 
the assets of the Boomhower, Inc. sold? A. To my recollection, it was 
about September 10 of 1952. | 


* * 
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Q. And how were the payments made? A. Partly in cash and 
partly in chattel mortgage note that I accepted only because of the signa- 
tare and guarantee of a mighty well-to-do doctor was on that note. 

* * * * * 

115 Q. And state what the reports show as the notes receivable in this 
instance, on this statement. A. Your question is, ifI understand you, 
is: What receivables are represented by the item of $467.82 or $198.80? 
Two receivables there, on accounts receivable and one notes receivable 
as of September 30, 1952, amounting to roughly about $650.00. Is that 
answer to your question? 

Q. That answers that particular question. Now, Mr. Benton, there 
is an item here of salesman advances, $5,749.17. Now what happened to 
the salesmen's advances? Did you expect to collect any of that? 

A. AsI recall, we did. 

Q What happened when it was repaid, if any of it was repaid? 
A. When it was repaid? 

Q. Yes, sir. A. If there were any cash coming into the company 
-- We owed no debt as I recall to anyone except to Benton, as Trustee 
for the Robinsons, and any cash coming in was assigned over to me, as 
Trustee, on account of that indebtedness. 

Q This was all done before September 30, 1952? _ A. Well as 
the assets came into the hands of the corporation, we had money or notes 
payable to the corporation, such assets were assigned over to me, as 
Trustee for the Robinsons, on account of that large indebtedness. 

116 Q. Do you know who these amounts were due from? These sales- 
men's advances? A. Ido not now recall. That was fully ten years ago. 

Q. And you don't know actually whether they were fully repaid? 

A. No, I do not recall. I do not believe they were fully paid, however, 
because I know how tough it was to collect anything seemed to be owed 


to an employer by an salesman. 

Q. And I understood you to say then that the notes receivable were 
transferred or assigned to you, as Trustee, is this correct? A. The 
notes receivable that District X-Ray gave to Boomhower, Inc., I feel 
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reasonably sure were assigned to me, as Trustee for the Robinsons, on 
account of an impartial liquidation of the corporation's indebtedness to 
me, and I collected on those notes as Trustee. 

Q. I have a few more questions. There has been stipulated into 
evidence the agreement on a letter written by you on March 1, 1951. Is 
this the letter upon which you base your agreement? You claim there 
is an agreement between you and the Robinsons? A. Yes, that is be- 
tween me, individually, and me, as Trustee for the Robinsons. 

Q. What was done with this letter? A. It was placed in the rec- 
ords of the Trustee and the corporation. | 

Q. Was it ever delivered or mailed to the Robinsons?» A. No. 


Q. Was a copy thereof ever delivered or mailed to the Robinsons? 
A. Ido not recall. | 

Q. In other words, this letter was simply a letter you wrote on 
March 1, 1951? A. That is correct. | 

Q. And it remained in your files thereafter? A. Yes, sir. 


Q. Mr. Benton, it has been stipulated into evidence, a certificate 
of stock issued to you, in Boomhower, Inc. for 75 shares of the Common 
stock dated October 7, 1950. Is this the share of stock, or the certificate 
that is referred to as representing those 75 shares? A. I think so. 

Q. You were the President of the corporation at the a of the 
issuance? A. Yes. 

Q. Was there no Secretary of the corporation? I notice the cer- 
tificate is not attested. A. Yes. There was a Secretary pro forma. 

Q. This certificate bears a notation that was cancelled. Did you 
write this ''T. G. Benton, President," cancelled? A. I think so. 

Q. There is no date attached to that. Was anybody present when 
you allegedly cancelled this stock? A. Not that I recall. 

Q. Did you simply transfer the certificate from yourself as indi- 
vidually to yourself as Trustee? A. Or to the corporation as the legal 
conclusion maybe. The fact of the matter being that the stock became 
no good and was forfeited and cancelled and the Robinsons became the 

sole owners of the stock of the corporation. 
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Q. There was no reissuance on the books of the corporation of 75 
shares? A. No. That is correct. 

MR. COXE: If Your Honor please, I would like to ask the court to 
take judicial notice of the opinions of the Circuit Court, first of the Cir- 
cuit Court of Appeals of the District of Columbia in the case of Boom- 
hower versus American Automobile Insurance Company. This case is 
found in 95 U.S. Appeals, District of Columbia, at Page 124, and at 220 
Federal Second, 488. I ask that judicial notice be taken of that. I would 
relate to the court that Certiorari was denied at 350 U. S. 833, 76 Su- 
preme Court 67, 10 law edition, 743. 

THE COURT: I will take judicial notice of any published court 
opinion. 


* * * * * 


MR. COXE: I want to get it in the record. I respectfully ask the 
court to take judicial recognition of the opinion of the Seventh Circuit 
Court of Appeals in Boomhower, Inc. versus H. G. Fischer and Company, 


251 Federal Second 611. 


* * * * 


Washington 25, D. C.. 
Wednesday, October 25, 1961 


* * * * * 

THE COURT: What is the purpose of these exhibits, the corre- 
spondence? 

MR. BENTON: To show to the Court the full record of the proceed- 
ing commencing with the Revenue Agent's examination and how it was 
treated, because, you will remember, I testified that the Revenue Agent 
first treated the item of $7,500 as a non-business bad debt in 1955. And 
then and thereafter at his request I offered for inspection my returns for 
1952, 1953 and 1954. 

And then he comes up with a letter stating that it was a loss in 1952, 
capital loss. And I have questioned the partiality of the Revenue Agent. 
And I think his error has redounded throughout this proceeding to my 
detriment and to the detriment of the Government, because I believe as 


47 


a matter of law that the petitioner is entitled to that loss either as an 
ordinary necessary business expense, as it was, or a loss incurred in 
a trade or business. | 
And there is no question that I was engaged in a trade or business. 
* * * * * 

[MR. COXE:] I might add parenthetically that with reference to the 
$7,500 item, Mr. Benton himself conceded yesterday that he had been in- 
formed some time ago that the respondent had advised him that this 
$7,500 was treated by the Governmert as a loss in the year 1952. So 
that part should be clear. | 


| 
THE COURT: * * * I will receive them in evidence. So petition- 
er's Exhibits 11, 12, 13, 14, 15, 16, 17, 18, and 22 will be received in 


evidence. 


* * * * * 


(The documents heretofore marked as 
Petitioner's Exhibits 11, 12, 13, 14, 15, 
16, 17, 18 and 22 were received in evi- 


dence). 


MR. BENTON: Now, if the Court please, last evening counsel for 
the respondent called attention to certain decisions as reported officially 
in the U. S. Courts, of which the Court will of course take judicial notice. 

He did mark for identification copies of the prime briefs in those 
three cases, the Fischer case, the D. W. Boomhower case, and the Amer- 
ican Automobile case. | 

Petitions for writs of certiorari were filed too in those cases. The 
other one terminated in the Court of Appeals. | 

The petitions for writs of certiorari and the briefs in the Court of 
Appeals give and show a far, far greater basis for knowledge of the merit 
of those claims than the ultimate decisions. 

I have contended, and I thoroughly believe, that in those three cases 
a great travesty upon justice occurred, and that those decisions are in 
error. The fact that the Supreme Court did not grant certiorari upon the 
two petitions is not a firm answer of the decisions of Courts of Appeal, 
we know that. ! 


Therefore, as reference has been made to the final decisions as 
reported officially, I strongly believe and I do urge to the Court the 
materiality of the positions of the parties as expressed in their briefs 

in those Courts of Appeals, because I believe certainly Your Honor 
must evaluate in one way or another the worth of those claims are prior 
to their final adjudication, because that is contended to be and manifestly 
is an asset of this petitioner. And by a perusal merely of the petitioner 
for certiorari and briefs in the Court of Appeals I am convinced that 
Your Honor as a lawyer, as a judge will have a mighty good insight into 
those claims. 

You heard the testimony of Mr. Hardy yesterday, who was sub- 
poenzed to come here and who testified unequivocally as to his belief, 
his opinion and his knowledge of Benton. 

And I have testified to the worth of those claims prior to final ad- 
judication. And so I therefore beg the Court to receive them in evidence 
so that you may peruse these briefs and not be misled by the insufficiency 
of the decisions of the Courts of Appeal in those three cases. 

THE COURT: What exhibit numbers are those? 

MR. BENTON: In the Fischer case, No. 32, 33, 34, 35, 36, and 37. 

In the D. W. Boomhower case they are Exhibits 19, 20 and 21. 

In the American Automobile case they are Exhibits 23, 24, 25, 26, 
27, 28, 29, 30 and 31. 

And I further note, for the understanding of the Court, if you should 
not have had your attention drawn to it, that an appeal from your decision, 
if there be one, would be to the Circuit Court of Appeals for the Second 
Circuit in New York. And the rules provide that the appeal shall be held 
on the original record in the lower court. So there need not arise any 
error at all. 

But I certainly do not feel that Your Honor could enter an evalua- 
tion of these cases in a manner contrary to the testimony of Mr. Hardy 
and myself. The fact of the adverse decisions is not conclusive. We 
know how errors occur in courts. Judges know how often they have been 


reversed. 
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Judges and lawyers know how often the Supreme Court comes down 
with a 5 to 4decision. The law is imperfect. And beliefs and opinions 
and evaluations of claims in lawsuits differ. 

I testified yesterday to my knowledge of instances where claims 
had very substantial money value before adjudication. And I emphasize 
that because my case depends upon it as to the $7,500 item to a large de- 
gree. | 
And I therefore beg of the Court to admit in evidence those exhibits 
I have just described. I think you will find them interesting reading, Your 
Honor, for good or for bad. AndI -- our adversaries’ briefs are there 
too. And you cannot be misled by reading those documents. | 

THE COURT: Mr. Coxe. 


* * * * * 
[MR. COXE:] The petitioner is simply asking final vindication of 
his contentions, which have already been rejected. | 
It would seem to respondent that the observation which ds made 


from the opinion of the Court of Appeals in the Fischer case would cer- 
tainly be applicable and would assist the Court in ruling on this goa 
lar request. The Court stated in that opinion: 

"This would appear to be one of those unfortunate situations 
where a lawyer puts his money into a business in which he has had 
no experience; has an unhappy result, and at least four unsuccess- 
ful managers; concludes he has been defrauded by a trusted associ- 
ate, but sues someone else; acts as a trial and appellate counsel 
for his own plaintiff corporation; and feels compelled to testify as 
a witness in his own behalf. It all adds up toa situation in which 
he can never be reconciled." | 
Now, that would consist of the respondent's objection to the admissi- 

bility of this matter. 

* * * * * 
THE COURT: These exhibits were offered yesterday for the pur- 

pose of asking me to review the merits of your claims in those cases, I 
understood. And I ruled that I would not admit them in evidence for that 
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purpose. I still would not admit them in evidence for that purpose, be- 
cause I am certainly not going to review the merits of those cases there 
-- rather not the merits, but the decisions in those cases -- and decide 
whether the courts are right or wrong, I am accepting the opinions of 
those courts in those cases. After respondent asked me to take judicial 
notice of the opinions in those cases, or several of the opinions in those 
cases, and referred to certain language, I had decided myself that I would 
allow these, permit these to come into evidence, these exhibits which you 
have mentioned. 

I can't see that they are going to be very material. However, if 
they are in evidence they will give you the opportunity to argue that at 
least in your opinion the claims had some merit at the time, in the year 
1955, or prior years, particularly the year 1955, which is the only ma- 
terial year here. While I say I can't see that they are going to be rele- 
vant and material, nevertheless I will receive them in evidence. 

MR. BENTON: Thank you, Your Honor. 


THE COURT: So Petitioner's Exhibits 19, 20, 21, 23 through 37 
will be received in evidence. 


* * 
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PETITIONER'S EXHIBIT NO. 38 
[Filed Oct. 25, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 
THADDEUS G. BENTON, 
Plaintiff, 
vs. 
RUSSELL MAGUIRE, 
Defendant. 


COMPLAINT 


Plaintiff, complaining of defendant, shows: 

1. Plaintiff is a citizen and resident of the State of New Jersey, 
and has been engaged in the practice of law in the State of New York and 
the District of Columbia, respectively, since 1929 and 1921, with office 
since 1945, at much cost and expense, at 535 Fifth Avenue, New York, 
N.Y., being a specialist in oil and gas matters of 25 years experience. 

2. Defendant is a citizen and resident of the State of Connecticut, 
residing in Greenwich, Connecticut. He is an oil and gas producer and 
promoter, with office at 500 Fifth Avenue, New York, N.Y. engaged in 
the operation of approximately 250 wells producing oil and gas, mostly 
in the states of Texas and Oklahoma, and in the promotion, with the use 
of money obtained from sales to other people, of the drilling of innumer- 
able wells on oil and gas leases in the process of which he drills for his 
own account and the account of others approximately 100 wells for the 
production of oil and gas per year. The cost to defendant and those per- 
sons who are associated with him in the drilling of approximately 100 
wells per year is approximately $2,000,000 or more. It is therefore of 
the greatest importance to defendant that his record of operations and 
reputation be above criticism, and unsallied by faithless dealing; other- 
wise his successful promotion and financing of the drilling of a large 
number of wells each year would be adversely affected. | 
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3. The matter in controversy, and the subject of this action, is of 
the value in excess of $3,000 exclusive of interest and costs. 

4 Plaintiff claims of defendant damages in the sum of $500,000 
for the breach by defendant in or about February and March, 1953 and 
thereafter of his contract with plaintiff made on and after September 8, 
1949 whereby defendant promised plaintiff that in consideration of plain- 
tiff bringing to defendant's attention persons having promising opportuni- 
ties for the drilling of oil wells on oil leases and for the acquisition of 
oil leases, which plaintiff agreed to do, defendant would, in the event he 
should make any transactions with such persons or through information 
supplied by them, insure to plaintiff that plaintiff would be compensated 
generously by participations in the said properties. Plaintiff performed, 
and defendant agreed with Francis M. Blair, who was produced to defend- 
ant by plaintiff, to drill certain oil wells on leases owned or controlled by 
Blair, and acquired through Blair and his associates numerous oil leases, 
and omitted to provide generous participation for plaintiff, and thus 
breached his contract with plaintiff; and, at or about the same time, made 
deceptive and deceitful misrepresentattions to plaintiff, causing plaintiff 
to look exclusively to Francis M. Blair and not to defendant for his par- 
ticipation in the said transactions, to his great loss and damage. 

HWEREFORE, plaintiff prays judgment against defendant for 
$500,000 and costs of this action. 


FOR PLAINTIFF'S SECOND CAUSE OF ACTION 

5. Plaintiff repeats and realleges paragraphs 1, 2 and 3 hereof. 

6. In or about February and March, 1953 defendant unlawfully, 
tortiously, and maliciously, and by false and misleading statements, and 
without any right so to do, and by a conspiracy with the said Francis M. 
Blair and a trespass on the rights of plaintiff, induced Francis M. Blair, 
as a joint venturer with plaintiff, to breach and terminate his joint venture 
agreement with plaintiff at a time when Blair was under continuing obliga- 
tions to plaintiff that would have produced tremendous profits to plaintiff 
growing out of transactions in oil and gas leases, for the purpose of cheat- 
ing and defrauding plaintiff of his just rewards from work performed. 


53 | 


| 
WHEREFORE, plaintiff prays judgment against defendant for 
$500,000, and the costs of this action. 


FOR PLAINTIFF'S THIRD CAUSE OF ACTION | 

Plaintiff repeats and realleges the allegations of paragraphs 1,2 
and 3 hereof. 

7. Plaintiff in or about February and March, 1953 wantonly, ma- 
liciously and for the purpose of condemning and defaming plaintiff and 
his good character and reputation, slandered plaintiff, by the making of 
false characterizations of plaintiff, in the presence of Francis M. Blair, 
and, on information and belief, in the presence of other persons, to the 
great harm, damage and loss of plaintiff. | 

WHEREFORE, plaintiff prays judgment against defendant for 
$500,000 and the costs of this action. 


FOR PLAINTIFF'S FOURTH CLAIM OF ACTION | 

Plaintiff repeats and realleges the allegations of ees 1,2 
and 3 hereof. | 

8. Plaintiff, by false promises by defendant to him of rewards to 
plaintiff, which defendant never sincerely intended to perform and never 
did perform, lured plaintiff to serve him as his lawyer in the successful 
defense of an action against defendant for over $500,00 involving a very 
serious question as to the veracity of defendant in the United States Dis- 
trict Court for the Southern District of New York, on a basis of proposed 
compensation much lower than plaintiff would have offered to accept, ex- 
cept for the said promises which later proved to be false. Defendant also 
made misstatements of the facts of the controversy between defendant 
and others which, if plaintiff had known of the same, would have caused 
plaintiff not to represent defendant in the said action. The fair and rea- 
sonable value of said services is $25,000 upon which defendant would be 
entitled to a credit of $6,852.45 paid on account; and plainti has been 
damaged in the sum of $18,147.55. 

WHEREFORE, plaintiff demands judgment of defendant for $18,147.55 
from August 1, 1953, together with interest, and the costs of this action. 


THADDEUS G. BENTON | 
535 Fifth Avenue, New York, N.Y. 
| 
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PETITIONER'S EXHIBIT NO. 39 


[Filed Oct. 25, 1961] 


THADDEUS G. BENTON 
Counselor At Law 
585 Fith Avenue 
New York 17, N. Y. 
3% January 23, 1953. 


Mr. Russell Maguire, 
473 County Road, 
Paim Beach, Fila. 


17S-34 W and 
Dear Mr. Maguire: 18S-34 W Scott County, Kansas. 


Enclosed are the papers covering a farm-out from Emerada 
on 5,920 acres in the above township. 


The report by Dollie Radler Hall of Tulsa is impressive. 


The party controlling the farmout is asking $2.50 per acre, a 
1/16th override, and a well to 4800". Confidentially, I am confident 
that a better deal may be made, and I would suggest that you get into 
the negotiation for the deal, and make your own terms, carrying me 
for an appropriate interest. 


Whoever takes this deal can have an option on similar block to 
the north. 


If you would please tell me the basis upon which you would be 
interested, Pll go to work on it immediately. 


If I'm not in New York if and when you should call, I'll be at 
home in Short Hills, N-J., or at the Mayflower in Washington. 


Sincerely, 


/s/ Thaddeus G. Benton 
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PETITIONER'S EXHIBIT NO. 41 
[Filed Oct. 25, 1961] 


September 22, 1949 


Mr. Russell Maguire, | 
500 Fifth Ave., 
New York, N. Y. 


Dear Mr. Maguire: 


| 
I have before me for execution a contract with an individual oper- 
ator from New Mexico which I believe worthy of acceptance, and which I 
might accept any minute, subject to formal modifications. It involves 
control of tremendous profits at the minimum possible risk, in my opin- 
ion. 


The operator is a lawyer, and I have verified that he oetid a 
financial statement with a bank showing a net worth of about $130, 000, 
not including anything for many oil and gas properties he claims to own. 


Briefly the deal involves a solid block of 11,186 acres of Federal 
leases in New Mexico, deemed proven in large part for gas production, 
the payment of $2,250 for a one-half interest in the first drillsite| of 
160 acres, the payment of the additional sum of $22,500 for my share 
of the cost of drilling the first well to the pictured Cliff sand at approx- 
imately 2250', the assignment to me of an additional 1/4 interest until, 
from the three-fourths interest, I shall have recovered, free of operat- 
ing expenses which are to be borne by the operator until my costs are 
recovered, the total sum of $25,000. 


The operator shall also assign the total leasehold interest a the 
whole block, as collateral security for a promissory note of $25,000 he 
and others are to give to me, payable with 6% interest, ninety days after 
date. Upon the completion of the first well, I shall have the right to 
withdraw, and demand payment of the promissory note, thus being free 
of all investment and obligation, or, I may accept the first well, and suc- 
cessively elect to participate, ON THE VERY SAME BASIS AS PAR- 
TICIPATION IN THE FIRST WELL, except that the total payment for 
each successive well will be $20,000. 


The costs seem high but the amounts paid are the approximate 
costs due to very hard drilling, etc., so I am told. | 


There are numerous protective and specific provisions in the con- 
tract, but the foregoing gives the substance of the deal. 
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PETITIONER'S EXHIBIT NO. 41 (Cont'd) 


My friend, Jack Frost of Byrd- Frost, Inc., who have many 
wells in the field with Jock Whitney tells me, in response to my per- 
sonal request in which I stated that I personally plan to drill the first 
well, that they estimate a profit of $60,000 clear and above costs, for 
each well from the Pictured Cliff formation, even on a minimum gas 
well of 450,000’ after shot, and that the value of the above leases is 
about $10 to $15 per acre as is. 


The Chief Conservation Officer of New Mexico reports esti- 
mated recovery of 10-15,000,000 cubic feet of gas per acre, on 250 
acre spacing, so that at only 12,500,000 per acre, 160 acres should 
recover 20,000,000,000' which at the minimum price of 5¢ per M 
should return $100,000. 


I have written assurance that the gas pipe line company in the 
area will take all the gas from at least the first four sections to be 
drilled, on the west end of the block. In addition the El Paso Natural 
Gas Co. will build a line to California when a certificate is obtained - 
thus assuring a2 fine market for the gas at at least 5¢. 


1 will not burden you now with the long contract at hand, but I 
would be giad for you to make this deal, subject to payment to me of 
an acceptable percentage of your net profit before income taxes, based 
on your actual costs, not including any overhead, or an acceptable 
override, on this or any other deal that you should make with this oper- 
ator. 


Sincerely yours, 


/s/ T. G. B. 


57 


PETITIONER'S EXHIBIT NO. 43 
[Filed Oct. 25, 1961] 


| 
December 9, 1952 


Mr. Russell Maguire, 

Carlyle Hotel, 

New York, N.Y. | 
YARBORO AREA, GRIMES COUNTY 
WARLIT OIL CORPORATION | 

Dear Mr. Maguire: GULF OIL | 


Mr. Francis Blair has developed this drilling block, involving 
about 7650 acres. | 


Please read the reports by J. M. Turkel, Electrical Log Analysis 
Co., William E. Colson and Jule H. Walker, and the further report by 
J. M. Turkel. 


This area is just west of the great Conroe Field. Being a Wilcox 
high, it presents the potential of a real fortune, and long lived produc- 
tion, in at least two pay zones. | 

Note the thin sheet showing the kind of deal Blair wants; but my 
view is that if you like the deal you can just about dictate your own terms. 
This is confidential to you, and I would expect you to protect me reason- 
ably. 


I'm confident you can knock down Warlit Oil Corporation, and 
would suggest that if you like the deal you invite Warlit representative 
and Blair here for a meeting, or let them know the basis upon which 
you would be interested in trading. 

If not interested, I know you will return the papers promptly. 


Sincerely, 


/s/ T. G. B. 


[Filed Dec. 12, 1962] 


T. C. Memo. 1962-292 
TAX COURT OF THE UNITED STATES 


THADDEUS G. BENTON, ) 
Petitioner } 
¥. ) Docket No. 82222 
COMMISSIONER OF 
INTERNAL REVENUE, 
Respondent. ) 


1. Office expenses paid by petitioner, an attorney, allocable to a 
corporation of which his wife was sole stockholder, are not deductible 
by petitioner. 

2. Petitioner is not entitled to deduct in 1955 his cost in stock of 
a corporation which went out of business in 1952, which he purportedly 
canceled and surrendered in 1955 to satisfy an obligation to a trust of 
which he was trustee. Petitioner failed to prove the stock had any value 
in 1955. 

3. Payment received by petitioner in 1955 in settlement of a law- 
suit is taxable as ordinary income rather than capital gain. 

4. Petitioner failed to prove that the settlement payment qualified 
either as compensation from an employment under section 1301 or as in- 
come from back pay under section 1303, LR.C. 1954. 

Thaddeus G. Benton, pro se. 


Andrew S. Coxe, Esq., for the respondent. 
MEMORANDUM FINDINGS OF FACT AND OPINION. 

DRENNEN, Judge: Respondent determined a deficiency in petition- 
er's income tax for the year 1955 in the amount of $2,339.70. There are 
four issues for decision: 

(1) Whether respondent erred in disallowing a portion of the busi- 
ness expenses deducted by petitioner on his income tax return for 1955; 
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(2) Whether respondent erred in disallowing a $7,500 loss deduc- 
tion claimed by petitioner on his income tax return for 1955; | 

(3) Whether a settlement payment received by petitioner in 1955 
is taxable as ordinary income or as capital gain; and | 

(4) Whether a settlement payment received by petitioner in 1955 
was subject to the provisions of section 1301 or section 1303 of the In- 
ternal Revenue Code of 1954. 1/ ! 

FINDINGS OF FACT. | 

Some of the facts were stipulated and are found as stipulated. 

Petitioner was a rsident of New York, New York, in 1955 and filed 
his individual income tax return for that year with the director of internal 
revenue, New York, New York. At the time of the trial of this proceeding 
he was a resident of Arlington, Virginia. | 

At the time of the trial of this proceeding, petitioner was a senior 
hearing examiner for the Interstate Commerce Commission. He was ad- 
mitted to the bar of the District of Columbia in 1921, the bar of the Su- 
preme Court of the United States in 1924, and the bar of New York in 1928. 
From 1923 to 1927 he was a special assistant to the Attorney General of 
the United States. From 1927 to 1943 he engaged in the private practice 
of law in New York City and also served as an officer and director of the 
Middle States Petroleum Corporation. From 1943 to 1946 he served as 
general counsel to the Petroleum Industries Advisory Committee to the 
United States. From 1946 to 1959 he engaged in the private practice of 
law in New York City. During the years 1952 through 1955 petitioner 
also acted as an investment counselor, a trustee, a broker for oil and 
gas operators, and an agent for oil and gas operators in the raising of 
capital. | 

In 1950 petitioner organized the Petroleum Financial Corporation 
for the purpose of engaging in speculative transactions in oil and gas 


/ All section references herein will be to the Internal Revenue Code 
of 1954. 
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property. Petitioner's wife subscribed to all the capital stock of this 
corporation. Litigation developed between the corporation and individu- 
als in Texas. Petitioner expended personal funds in 1955 in connection 
with this litigation, which the corporation subsequently lost. Petitioner 
was not reimbursed by the corporation for the expenses that he incurred 
in connection with this litigation. On his 1955 tax return petitioner re- 
ported income from his business as a lawyer in the amount of $22,475 
and deducted miscellaneous business expenses in the amount of $8,124.86. 
Respondent determined that $500 of the amount claimed as office expense 
was neither substantiated nor was it an ordinary and necessary business 
expense of petitioner's. At the opening of the trial, counsel for respond- 
ent explained that the amount disallowed was an estimate of the total of- 
fice expenses claimed which should be allocated to Petroleum Financial 
Corporation. 

In 1947 petitioner was appointed sole trustee of a trust set up by 
Elizabeth H. Robinson and her son, Edward A. Robinson (hereinafter re- 
ferred to as the Robinsons). Under the trust agreement petitioner was 
accountable only for acts of fraud and bad faith in the administration of 
the trust. 

In 1950 petitioner organized Boomhower, Inc. (hereinafter referred 
to as Boomhower), for the purposes of purchasing the medical supply busi- 
ness of D. W. Boomhower and carrying on that business in the District of 
Columbia and surrounding areas. Boomhower was incorporated under the 
laws of Delaware on September 29, 1950. The certificate of incorporation 
authorized 300 shares of cumulative preferred stock and 200 shares of 
common stock, all of a par value of $100. Petitioner purchased, at a cost 
of $7,500, 75 shares of the common stock for himself. As trustee, he 
also purchased 25 shares of the common and 75 shares of the preferred 
stock for the Robinson trust. Boomhower commenced business on or 
about October 2, 1950, with petitioner as its president. 

The business of Boomhower was unsuccessful from its inception. 

In 1951 Boomhower was in need of additional cash and petitioner advanced 
it funds of the Robinson trust. Petitioner addressed a letter to the 
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Robinson, dated March 1, 1951, the body of which was as follows: 
In the conduct of Boomhower, Inc., from which I am hopeful 
of making your trust estate some real money, it has been neces- 
sary to advance the corporation considerable cash for its purposes. 
As I too am a stockholder at a cost of $7,500, I am interested 

in the welfare of the corporation, and in consideration of the mak- 

ing of advances to the corporation by the trust fund, I do hereby 

agree that unless all of said advances are repaid with interest with- 

in, say, four years from date you or the corporation may retain the 

annexed certificate for all my individually owned stock of the cor- 

poration, at your election, the said stock being deliverable to you 

as security for the repayment of the said advances. | 
Neither the original nor any of the copies of this letter were ever deliver- 
ed to the Robinsons, nor were its contents ever formally reported to them. 
The letter and all copies of it were retained in petitioner's files. 

Boomhower incurred a net loss of $11,021.04 for the fiscal year 
October 2, 1950, to September 30, 1951; it incurred a net loss of $11,854.99 
for the period October 1, 1951, to June 30, 1952; and it incurred a net loss 
of $14,588.51 for the fiscal year October 1, 1951, to September 30, 1952. 
Boomhower's most valuable business asset, an exclusive franchise from 
H. G. Fischer & Co., Inc., to sell that corporation's X-Ray machines in 
the District of Columbia and surrounding areas, was canceled in April 
1952. All of the assets af Boomhower, which consisted primarily of in- 
ventory, were sold sometime in September 1952 for approximately 
$12,000. The payment was partially in cash and partially in chattel mort- 
gage promissory notes, the latter of which were endorsed over to petition- 
er. The corporation conducted no business after September 1952. The 
corporation's certificate of incorporation was forfeited for nonpayment 
of Delaware taxes in 1956. | 

Boomhower's balance sheet as of September 30, 1952, as shown on 
its income tax return for the taxable year ending September 30, 1952, was 
as follows: | 


ASSETS: 
Cash $ 569.58 
Accounts receivable 467.82 
Note receivable 198.80 
Salesmen's advances 5,749.17 
Prepaid insurance 574.74 

TOTAL ASSETS: 7,560.11 

LIABILITIES: 
Accrued expense 725.25 
D. C. sales tax 5.51 
Md. sales tax 30.00 
F.1.C.A. tax 49.76 
Withholding tax 51.00 
Notes payable T. G. Benton 14,932.09 


—_— 


TOTAL LIABILITIES 15,793.61 


NET WORTH: 
Preferred stock $ 7,500.00 
Common stock 11,000.00 


18,500.00 


Surplus (26,733.50) (_ 8,233.50) 
TOTAL LIABILITIES AND NET WORTH $ 7,560.11 


— 


The $5,749.17 listed as "Salesmen's advances" on the asset side of the 
balance sheet was never fully recovered by Boomhower. Most if not all 
of the $14,932.09 listed as "Notes Payable T. G. Benton" constituted 
notes payable to petitioner in his capacity as trustee of the Robinson 
trust. 

Boomhower instituted a suit against the American Automobile In- 
surance Company and others in the United States District Court for the 
District of Columbia in 1952, on a fidelity insurance policy to recover 
for allegedly dishonest acts of certain employees, including an employee, 
Dennis J. Kane, who was also named as codefendant. A counterclaim was 
filed by Kane against Boomhower. The case was tried on May 19, 1954; 
the complaint was dismissed and a money judgment was entered for Kane 
against Boomhower on August 24, 1954, in the amount of $1,463.26 plus 
interest from September 21, 1951. Boomhower appealed, seeking a new 
trial mainly by reason of the alleged incompetence of the trial judge. 

The appeal was dismissed by the Court of Appeals for the District of 
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Columbia, the opinion being found at 220 F.2d 488 (1955), rehearing de- 
nied March 29, 1955. The Supreme Court of the United States denied 
certiorari at 350 U.S. 833 (1955). | 

On April 28, 1953, Boomhower filed a complaint in the United 
States District Court for the District of Columbia against D. W. Boom- 
hower alleging material misrepresentation of fact in the sale of his 
business and assets to Boomhower. The case was tried in the District 
Court during the May term 1956, and judgment was entered for the de- 
fendant on May 28, 1956. On appeal to the Court of Appeals, the judg- 
ment of the District Court was affirmed. 243 F.2d 254 (C. AD.C. 1957), 
rehearing denied May 10, 1957. 

On July 26, 1955, Boomhower filed a complaint in the United States 
District Court for the Northern District of Illinois (Eastern Division) 
against H. G. Fischer & Co., Inc., and Alan Mathis, for breach of con- 
tract and damages. The trial court granted a motion for judgment for 
the defendants at the conclusion of plaintiff's evidence. The Court of Ap- 
peals for the Seventh Circuit affirmed the judgment in 1958. 251 F.2d 
611 (1958), rehearing denied February 20, 1958, certiorari denied 356 
U.S. 968 (1958). : 

Petitioner represented Boomhower in all the legal actions described 
above. Twoother attorneys were associated with him on a contingent fee 
basis in the petition for writ of certiorari in the American Automobile In- 
surance Company case. One other attorney was associated with him ona 
partial contingent fee basis throughout the D. W. Boomhower case. Two 
other attorneys were associated with him on a contingent fee basis in the 
H. G. Fischer & Co., Inc., case. | 

Petitioner noted on his certificate for 75 shares of Boomhower 
common stock "Cancelled T. G. Benton Pres." The notation was not 
dated and the stock certificate book of the corporation was not offered 
in evidence. Petitioner testified that the stock was canceled in 1955. On 
his income tax return for 1955 he listed as a business deduction the 
$7,500 that he originally paid for his Boomhower stock, with the explana- 
tion: "Loss: On Guarantee of payment of debt of Boomhower, Inc., of 
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which taxpayer was an officer, director and stockholder." 

In his notice of deficiency respondent determined that the $7,500 
petitioner originally paid for his Boomhower stock was not deductible 
in 1955 because petitioner had failed to substantiate the loss and be- 
cause he had failed to prove it deductible under sections 162, 165, 166, 
212, or any other section of the Internal Revenue Code of 1954. 

During the years 1947 to 1949, petitioner was legal counsel to 
Russell Maguire (hereinafter referred to as Maguire), an oil and gas 
operator or wildcatter. Upon the termination of this relationship, Ma- 
guire requested petitioner to bring to his attention any attractive oppor- 
tunities for investment in oil and gas properties of which petitioner be- 
came aware. According to petitioner, Maguire promised that, in the 
event he acquired any properties that petitioner brought to his attention, 
he would take care of petitioner with "a proper interest, meaning an in- 
terest in the leaseholds themselves either by way of a carried working 
interest or a royalty interest known as an overriding royalty, over and 
above the usual 1/8 royalty interest, or perhaps a net profit interest." 

During the years 1949 through 1953, petitioner brought to Maguire's 
attention various oil and gas lease offerings. Sometime in 1952 or 1953 
he brought to Maguire's attention an offering of leases being made by 
Francis M. Blair (hereinafter referred to as Blair). Among the leases 
being offered by Blair were some known as the Dooley Scanlong Jeases. 
Without petitioner's knowledge, Maguire acquired the Dooley Scanlong 
leases from Blair in June or July 1953 and upon drilling thereon dis- 
covered a valuable oil field. When petitioner learned of these facts he 
asked Maguire to assign him an interest in these leases. Maguire de- 
nied petitioner's request and refused to make any other settlement with 
him. 

In late 1953 petitioner filed a complaint against Maguire in the 
United States District Court for the District of Connecticut alleging four 
causes of action. In the first he alleged breach of a contract -- 

made on and after September 8, 1949 whereby defendant [Maguire] 

promised plaintiff [petitioner] that in consideration of plaintiff 
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bringing to defendant's attention persons having promising oppor- 
tunities for the drilling of oil wells on oil leases and for the acqui- 
sition of oil leases, which plaintiff agreed to do, defendant would, 
in the event he should make any transactions with such persons or 
through information supplied by them, insure to plaintiff that plain- 
tiff would be compensated generously by participations | ‘in the said 
properties. Plaintiff performed, and defendant agreed with Fran- 
cis M. Blair, who was produced to defendant by plaintiff, to drill 
certain oil wells on leases owned or controlled by Blair, and ac- 
quired through Blair and his associates numerous oil leases, and 


omitted to provide generous participation for plaintiff, Bnd thus 
breached his contract with plaintiff; * * * 
In the second count petitioner alleged that Maguire had tortiously in- 
duced Blair to breach and terminate a joint venture agreement he had 
with petitioner. In the third he alleged that Maguire had slandered him 
in the presence of Blair and others. In the fourth he sought compensa- 


tion for legal services rendered Maguire in connection with prior litiga- 
tion in which Maguire had been involved. Petitioner prayed for judgment 
in the amount of $500,000 for each of the first three alleged causes of 
action and $18,147.55 for the fourth. | 
This suit was settled by the parties before trial. On March 16, 
1955, petitioner signed two receipts, one acknowledging receipt of a 
check from the Russell Maguire oil account for $15,000, and ithe other 
acknowledging receipt of a check from the Russell Maguire oil account 
for $8,000. The receipt for the $15,000 check stated that petitioner ac- 
cepted that check, subject to collection, | 
in full payment for all services (other than professional services 
as a lawyer, for which I [petitioner] have been fully compensated) 
and in full settlement of all claims for services rendered by the 
undersigned [petitioner] to Russell Maguire from September 8, 
1949, to the date hereof, and for any expenses incurred or claimed 
to have been incurred in connection with his oil and gas business 
for which the undersigned has not previously received compensation, 
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with the exception of services rendered or claimed to have been 

rendered, or expenses incurred or claimed to have been incurred 

in connection with negotiations or transactions with Francis M. 

Blair or persons introduced to Russell Maguire or claimed to have 

been introduced to Russell Maguire by the said Francis M. Blair. 

The receipt for the $8,000 check stated that petitioner accepted 
that check, subject to collection, 

in compromise and settlement of my [petitioner's] claim for dam- 

ages for alleged breach of contract, as against Russell Maguire on 

account of all services rendered by the undersigned to Russell Ma- 
guire from January, 1950, to the date hereof, and for any expenses 
incurred or claimed to have been incurred during said period, in 
connection with any and all past or future negotiations or transac- 
tions between Russell Maguire and Francis M. Blair or between 

Russell Maguire and persons introduced to him or claimed to have 

been introduced to him by or through the said Francis M. Blair in 

connection with the oil and gas business of Russell Maguire, with- 
oat prejudice to any rights I [petitioner] may have against Francis 

M. Blair. 

Petitioner reported the proceeds of the two checks he received 
from Maguire in 1955 as receipts from his business or profession on 
his tax return for 1955. 2/ In his petition to this Court he claimed that 
the $22,475 was a long-term capital gain from the sale of his interest 
in oil leases. Respondent denied the allegation. 


OPINION. 

The first issue arises from respondent's determination that $500 
of the $8,124.86 deducted by petitioner on his return for 1955 as expenses 
of his business or profession was not deductible because it was not sub- 
stantiated and because it was not a deductible expense of the petitioner. 


2/ 

2/ rhe return listed the $23,000 less an unexplained 2-1/2 percent 
“belonging to Robert and Mrs. Douglas," the resulting $22,475 being ex- 
tended as total receipts from the business. 


| 
67 : 
| 


Petitioner contends that this determination is improper because re- 
spondent failed to identify the items disallowed, thereby making it im- 
possible for petitioner to prove the incorrectness of the deter mination. 
We are not impressed by petitioner's arguments on this issue. 
At the opening of the trial of this proceeding counsel for respondent 
stated that the $500 disallowed constituted respondent's estimate of 
that portion of the office expenses included in the $8,124.86 business 
expenses claimed on the return that was allocable to Petroleum Finan- 
cial Corporation. In his petition to this Court, petitioner stated that he 
believed the arbitrary amount of $500 disallowed included expenses of 
maintaining a corporate vehicle for possible use of petitioner, and ex- 
penses of the corporation incurred by petitioner for his benefit. It also 
seems apparent from petitioner's own statements that he had previously 
been advised of the basis for respondent's disallowance of this item. 
The only evidence introduced on this issue was petitioner's testi- 
mony that included in the $8,124.86 deduction were expenditures, in an 
unspecified amount, that he had made on behalf of the Petroleum Fi- 
nancial Corporation, a corporation which he and his wife controlled. 
Ordinarily an individual taxpayer who makes expenditures for the bene- 
fit of a corporatim cannot deduct those expenses on his individual tax 
return, Deputy v. du Pont, 308 U.S. 488 (1940); Jacob M. Kaplan, 21 
T.C. 134 (1953); Andrew Jergens, 17 T.C. 806 (1951); Hal E. Roach, 20 
B.T.A. 919 (1930). We cannot accept petitioner's argument that because 
he expected to earn legal fees by representing the corporation he is en- 
titled to deduct expenses he paid for the corporation. Such are not ordi- 
nary and necessary business expenses of a lawyer. And even if the claim 
had been raised in the pleadings, which it was not, we do not agree with 
petitioner that he should be allowed a bad debt deduction in the amount of 
$500 for advances made to Petroleum Financial Corporation, There is 
no evidence of the amount of such advances or of the corporation's in- 
ability to pay, and such a claim is entirely extraneous to the issue here 
involved. It was incumbent upon petitioner to prove either that respond- 
ent's estimate was incorrect, which he has made no effort to do, or that 
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the total $8,124.86 was deductible as an ordinary and necessary expense 
of conducting petitioner's business, which he has failed to do. Decision 
on this issue is for respondent. 

The second issue involves petitioner's right to deduct $7,500 as 
the result of canceling his 75 shares of common stock in Boomhower. 
The facts with respect to this issue are set out in detail in our findings 
and will not be repeated here. 

On his tax return for 1955, petitioner deducted as a loss incurred 
in his business or profession the $7,500 he originally paid for the Boom- 
hower stock, with the explanation: "Loss: On Guarantee of payment of 
debt of Boomhower, Inc., of which taxpayer was an officer, director and 
stockholder." In his notice of deficiency respondent disallowed this de- 
duction for the reason that petitioner had failed to substantiate it and had 
failed to prove it was deductible under sections 162, 165, 166, 212, or any 
other section of the Internal Revenue Code of 1954. In his original peti- 
tion, petitioner alleged that the characterization of the deduction in his 
return was a misnomer, and that it was a loss on a transaction entered 
into for profit and was unconnected with his profession as a lawyer. By 
an amendment to the petition filed at the opening of the trial, the allega- 
tion in the original petition that the $7,500 was unconnected with petition- 
er's profession as a lawyer was stricken and substituted in place thereof 
was an allegation that the $7,500 was a loss sustained in petitioner's busi- 
ness as an investment counselor, business advisor, and lawyer; or in the 
alternative, that the loss was a nonbusiness bad debt deductible under 
section 166(d)(1); or in the alternative, that the loss was an ordinary and 
necessary expense incurred in 1955 for the production or collection of 
income consisting of fees expected to be earned as a lawyer in the prose- 
cution of valuable claims on behalf of Boomhower. Respondent does not 
contest that petitioner incurred a loss with respect to his Boomhower 
stock but he contends that this loss was neither incurred nor deductible 
in 1955. We think respondent's determination must be sustained. 

Petitioner's loss under whatever section of the Code it is consid- 
ered, must be shown to have been incurred in 1955, which seems to hinge 
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entirely on the validity of his purported obligation to surrender his Boom- 
hower stock in 1955 and his actual cancellation thereof in that year. It is 
abundantly clear from the evidence that the stock became worthless in 
1952 at the latest unless the claims upon which the various lawsuits were 
based left a breath of life in the corporation after it ceased doing busi- 
ness and sold all its assets. If the claims were of sufficient value to give 
petitioner's stock some value in 1955, it retained that value until the var- 
ious lawsuits were finally terminated adversely to Boomhower, the last 
of which occurred in 1958. So petitioner necessarily relies on the sur- 
render of his stock in 1955 as the identifiable event which fixed his loss 
in that year, which incidentally was the same year in which he settled his 
personal claims against Maguire for $23,000. | 

The only evidence offered to support petitioner's contention in this 
respect was the letter written by him addressed to the Robinsons bearing 
the date March 1, 1951, his stock certificate marked "Cancelled T. G. 
Benton Pres.,"” and his own testimony that he canceled his stock in 1955 
pursuant to the obligation in the letter. Even if we accept this as proof 
of the fact that petitioner actually surrendered and canceled his stock in 
1955, which we would be reluctant to do in the absence of better evidence 
which should have been available, such would appear to be merely a self- 
serving gesture. Petitioner contends his letter to the Robinsons was a 
binding agreement which obligated him to cancel his stock if Boomhower 
did not repay the advances made to it by the Robinson trust by 1955. As 
far as we know, the Robinsons were never even aware of this ‘letter. Pe- 
titioner counters with the statement that the agreement was between him- 
self as an individual and himself as trustee for the Robinsons. This is 
belied by the fact that the letter is addressed to the Robinsons person- 
ally. Furthermore, as we understand the letter, there was no promise 
therein to cancel petitioner's stock but only the promise that he would 
surrender it to the Robinsons or the corporation as collateral for the 
advances. Such a promise would also seem to have been an empty gesture 
in view of the fact that petitioner's stock would have had no value until 
after the advances were repaid by Boomhower. 


The general requirement that losses be deducted in the year in 
which they are sustained calls for a practical, rather than a legal, test. 
Lacas v. American Code Co., 280 U.S. 445 (1930). All pertinent facts 
and circumstances should be considered by the trier of the facts and 
he should not be confined to the taxpayer's beliefs and actions. Boehm 
v. Commissioner, 326 U.S. 287 (1945). We do not think the evidence in 
this record will support a finding that petitioner's loss with respect to 
his Boomhower stock was sustained in the year 1955. Boomhower sold 
all its assets and discontinued its business in September 1952. The cor- 
porate balance sheet as of September 30, 1952, showed corporate liabili- 
ties, exclusive of capital stock, to exceed the capital assets by $8,233.50. 
To attribute any value to petitioner's stock after 1952, and more particu- 
larly in 1955, by virtue of the claims which he was then prosecuting on 
Boomhower's behalf, would, in our opinion, be untenable guesswork. 

As a matter of fact, none of the claims produced anything for Boom- 
hower, but that was not a certainty at the beginning of 1955. However, 
the maximum value placed upon these claims in the record was the 
$30,000 figure mentioned by petitioner in his testimony: "the three 
cases had a value of at least $30,000 as a minimum and if settlement 
had been discussed for all of them as a whole, I would have expected a 
settlement of at least $30,000." Even if we were to assume that these 
claims had a value of $30,000 in 1955, we still would be unable to find 
as a fact that petitioner's stock had any value in that year. As of Sep- 
tember 30, 1952, Boomhower's liabilities, exclusive of capital stock, 
exceeded its assets by the sum of $8,233.50. Among those assets was 
$5,749.17, representing advances to salesmen, which was never fully 
recovered by the corporation. By the beginning of 1955, suit had been 
filed on two of the three alleged claims; outside counsel had been re- 
tained on a contingent fee basis to assist petitioner in the prosecution 
of these suits. In one of the suits a third party's claim had been filed 
against Boomhower. There must have been considerable expense in- 
volved in prosecuting the suits. There is reason to believe that Boom- 
hower owed taxes to the State of Delaware in view of the stipulation that 
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its charter was revoked by that State in 1956 for failure to pay taxes. 
And finally, at the beginning of 1955, Boomhower had outstanding 15 
shares, par value $100 per share, of cumulative preferred stock. Cumu- 
lative preferred stock is generally accorded preferential treatment up- 
on corporate distributions and although there is no evidence in the rec- 
ord as to the rights of the cumulative preferred stock in this case, we 
think its existence must be considered in determining whether the com- 
mon stock had any value. 

We think the statement made by Judge Swan in his opinion in 
Mahler v. Commissioner, 119 F.2d 869, 872 (C.A. 2, 1941), certiorari 
denied 314 U.S. 660 (1941), is most appropriate here: ! 

The taxpayer cannot be an "incorrigible optimist" in postponing 

the time for claiming a deduction based on the worthlessness of 

stock. Keeney v. Commissioner, 2 Cir., 116 F.2d 401, 402. Nor 
can he postpone the date in a manner which amounts to a manipula- 
tion of his deductions to suit his income. * * * | 
We do not think petitioner has proved that his stock in Boomhower had 
any value at the beginning of the year 1955. 

Our inability to find that petitioner's stock in Boomhower had any 
value in 1955, or that his loss on this stock occurred in 1955, requires 
us to deny him the deduction either as an ordinary and necessary busi- 
ness expense paid or incurred in the taxable year, sec. 162, or as a loss 
incurred in a trade or business, sec. 165(c)(1), or as a loss incurred in 
a transaction entered into for profit, sec. 165(c)(2), even if we felt there 
was merit in petitioner's claim that the cancellation of his stock in 1955, 
assuming a value therein at the beginning of the year, qualified as a de- 
duction under any of the above sections of the Code, which we do not. 
Boehm v. Commissioner, supra; City Ice Delivery Co. v. United States, 
176 F.2d 347 (C.A. 4, 1949). We think petitioner's belated reliance on 
C. Doris H. Pepper, 36 T.C. 886 (1961), is misplaced. The situation 
here is more like that in Friedman v. Delaney, 171 F.2d 269 (c. A. 1, 
1948), where the deduction was denied, than like that in the Pepper case. 
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Petitioner has not argued on brief the first alternative allegation 
in his amended petition, that the loss was deductible as a nonbusiness 
bad debt under section 166(d)(1), and we assume.he has abandoned it. 

In any event, no debt to petitioner has been established by the evidence. 
We decide this issue for respondent. 

On his income tax return for 1955 petitioner reported as ordinary 
income from his business or profession the sum of $22,475 received by 
petitioner from Maguire in connection with the settlement of claims the 
former had made against the latter. Petitioner now contends that his 
original characterization of this income as ordinary income was incor- 
rect and that it actually constituted capital gain. Respondent determined 
that petitioner's original characterization of this income was correct. 

In his brief, petitioner seems to advance two grounds for his claim 
that the payments ‘in question were in the nature of capital gains. The 
first is that, in substance, the settlement he had with Maguire was a sale 
or exchange by him of a capital asset, namely, a “right of ownership * * * 
to a carried interest’ in the Dooley Scanlong oil and gas lease" which 
Maguire acquired from Blair in 1953, and therefore, under the rationale 
of Lyeth v. Hoey, 305 U.S. 188 (1938), and Margery K. Megargel, 3 T.C. 
238 (1944), the payments in question were entitled to capital gains treat- 
ment. The second is that he and Maguire were joint venturers and that, 
in substance, the settlement constituted a transfer by him to Maguire of 
his interest in that joint venture subject to capital gains treatment under 
section 741. 

We have carefully reviewed all the evidence offered by petitioner 
with respect to this issue. Our findings with respect to this evidence 
are set forth fully in our Findings of Fact. We do not feel the evidence 
supports the facts or the legal conclusions upon which petitioner hy- 
pothesizes his contentions. 

It is well established that for purposes of taxation, the character 
of the proceeds of a lawsuit or the settlement of a contested claim is 
determined by the nature of the claims involved and the basis of the re- 


covery. Ralph Freeman, 33 T.C. 323 (1959); Harry L. Booker, 27 T.C. 
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932 (1957); Margery K. Megargel, supra; Raytheon Production Corpora- 
tion, 1 T.C. 952 (1943), affd. 144 F.2d 110 (C.A. 1, 1944), certiorari de- 


nied 323 U.S. 779 (1944); see Lyeth v. Hoey, supra. If the nature of the 
claim settled is the recovery of capital and the settlement constitutes, 
for tax purposes, a sale or exchange of a capital asset, then the amount 
received in settlement will be accorded capital gains treatment. Mar- 
gery K. Megargel, supra; Rose Marie Reid, 26 T.C. 622 (1956); Albert 
J. Goldsmith, 22 T.C. 1137 (1954). If the nature of the claim is the re- 
covery of something, which, if paid voluntarily in the first instance, 
would have constituted ordinary income to the petitioner, then the pro- 


ceeds are taxable as ordinary income. Ralph Freeman, supra; Harry 


L. Booker, supra; Raytheon Production Corporation, supra. — 
The burden of proving that the settlement payments in question 


were in the nature of proceeds from the sale or exchange of a capital 
asset was upon petitioner. Ralph Freeman, supra; Harry L. Booker, 
supra, We do not think he has carried that burden. We think the most 
plausible conclusion suggested by the evidence is that the payments in 
question constituted compensation for services rendered as 2 broker in 
the oil and gas business and are taxable as ordinary income. | 
Petitioner's complaint filed in his action against Maguire (Thad- 
deus G. Benton v. Russell Maguire, Civil Action No. 4689, in the United 
States District Court for the District of Connecticut) claimed (1) dam- 
ages for breach of contract for failure on the part of Maguire to com- 
pensate him by participations in properties for bringing to him persons 
having promising opportunities in the gas and oil business, specifically 
Francis M, Blair; (2) damages for conspiring with Blair to breach and 
terminate petitioner's joint venture with Blair; (3) damages for slander; 
and (4) $25,000 as the fair and reasonable value of legal services 
rendered by petitioner to Maguire, of which Maguire had paid only 
$6,852.45. Petitioner signed two receipts or releases upon settlement 
of these claims, the one in the amount of $15,000 stating that it was in 
full payment for all services (other than legal) rendered by petitioner to 
Maguire in connection with his oil and gas business, excepting with Blair; 


and the other in the amount of $8,000 stating that it was in compromise 
and settlement of petitioner's claim for damages for alleged breach of 
contract as against Maguire on account of services rendered in connec- 
tion with the Blair negotiations. Petitioner's testimony was to the ef- 
fect that the basis of his claim against Maguire was that he was not 
“compensated generously" for the part he played in the transactions be- 
tween Maguire and Blair. 

The above evidence does not support petitioner's claim that he was 
a joint venturer or partner with Maguire. At best it indicates that Ma- 
guire promised petitioner to compensate him for bringing opportunities 
in the oil and gas business to him, and that petitioner's compensation 
therefor would be'in the form of some sort of a participating interest 
in wells drilled. This alone would not make petitioner and Maguire part- 
ners or joint venturers. Furthermore, Maguire did not transfer any 
such interest to petitioner and denied his obligation to do so. Petitioner 
never acquired any interest in a partnership or in an oil or gas venture 
which he could sell or exchange. Apparently, Maguire recognized some 
obligation to petitioner for compensation for services rendered and paid 
him cash for such services as indicated in the releases. But this does 
not prove that the cash Maguire paid petitioner was in exchange for an 
interest owned by petitioner either in an oil and gas property or ina 
partnership. 

And, finally, we note that compensation for services rendered was 
apparently what petitioner considered the payments to be when he report- 
ed them as receipts from his business or profession on his income tax 
return for 1955. See Kaltreider v. Commissioner, 255 F.2d 833 (C.A. 3, 
1958), affirming 28 T.C. 121 (1957); White v. Commissioner, 172 F.2d 
629 (C.A. 5, 1949), affirming a Memorandum Opinion of this Court. Re- 
spondent’s determination on this issue is sustained. 

In his petition the petitioner alleged that respondent erred in not 
allowing him the benefits of sections 1301 and 1303 with respect to the 
$23,000 settlement payment he received from Maguire in 1955. This 
allegation was made in the alternative to his allegation that this settlement 
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payment constituted long-term capital gain. Respondent denied this 
allegation in his answer and neither party mentioned this issue at the 
trial of this proceeding or on brief. We assume petitioner has aban- 
doned this issue but we do not think he could be sustained on it in any 
event. The evidence fails to prove that the payment received qualifies 
as either compensation from an employment under section 1301 or in- 
come from back pay under section 1303. | 


Decision will be entered under Rule 50. 


[Filed 


DECISION 

Pursuant to the opinion of the Court filed December 12, 1962, and 
the agreed computation of the tax liabilities filed by the parties; and in- 
corporating herein the facts recited in the computation as the findings 
of the Court, it is | 

ORDERED and DECIDED: That there is a deficiency in income tax 
due from the petitioner for the taxable year 1955 in the amount of $2,339.70. 

/s/ W. M. Drennen | 
Judge. 


Entered: March 26, 1963 
* * * * * & R ® 


It is hereby stipulated that the foregoing decision is in accordance 
with the opinion of the Court and the agreed computation of the parties, 
and that the Court may enter this decision, without prejudice to the right 
of either party to contest the correctness of the decision entered herein, 
pursuant to the statute in such cases made and provided. | 

/s3/ T. G. Benton, Petitioner 


/s/ Crane C. Hauser (GJL) 
Chief Counsel, Internal Revenue Service 
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[Filed June 18, 1963] 


STIPULATION AS TO VENUE FOR 
REVIEW OF THE DECISION OF THE 
TAK COURT OF THE UNITED STATES 


It is hereby stipulated by the Petitioner, pro se, and the Respond- 
ent, through his counsel, that, pursuant to Section 7482(b)(2) of the In- 
ternal Revenue Code of 1954, the decision of the Tax Court in the above- 
entitled case may be reviewed by the United States Court of Appeals for 
the District of Columbia Circuit. 

/s/ Thaddeus G. Benton, Pro se 


/s/ Louis F. Oberdorfer 
Assistant Attorney General, 
Counsel for the Respondent. 


dune 18, 1963. 


[Filed June 18, 1963] 


PETITION FOR REVIEW OF 
TAX COURT DECISION 

The above named petitioner hereby petitions for the review by the 
United States Court of Appeals for the District of Columbia of the defi- 
ciency set forth in the decision of the Tax Court of the United States en- 
tered on March 26, 1963 in the sum of $2,339.70 for the taxable year 
1955, and as the basis for the review alleges as follows: 

1. The petitioner is an individual, now residing at 1111 Army Navy 
Drive, Arlington, Va. The income tax return for the year 1955 was filed 
with the Internal Revenue Service, Regional Commissioner, at 90 Church 
St., New York, N.Y. The notice of deficiency was first mailed to petition- 
er on May 5, 1959 at his then address at 77 Park Ave., New York, N.Y. 

2. The United States Court of Appeals has exclusive jurisdiction 
to review the decision of the Tax Court of the United States pursuant to 
section 7482 a of the Income Tax Code of 1954. 
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3. The nature of the controversy is: | 

(a) Whether petitioner is entitled to deduct in 1956, from his 
gross income, his cost of capital stock of a corporation which he can- 
celled and surrendered in 1955 to satisfy an obligation to a trust estate 
of which he was trustee, as a loss or expense sustained in his business 
or profession pursuant to sections 162 and 165 of the Internal Revenue 
Code of 1954, or as an ordinary and necessary business expense paid 
or incurred in 1955 for the production and collection of income under 
section 212 of that Code, and for the management of property | held for 
the production of income in 1955 when petitioner's investment was can- 
celled. Petitioner contends that he was so entitled pursuant to his agree- 
ment of 1951 individually with himself and as trustee for the Robinson 
estate. | 

(b) Whether a payment received in 1955 by petitioner in com- 
promise of his lawsuit to recover damages for breach of a contract by 
his joint adventurer to deliver to him an interest in oil and gas leases 
acquired by the joint adventurer through petitioner's efforts is taxable 
as a long term capital gain, or as ordinary income? Petitioner contends 
that the payment is taxable as a long term capital gain, and not as ordi- 


nary income as found by the Tax Court. | 
The Tax Court decided both questions adversely to petitioner. 


/s/ Thaddeus G. Benton 
Petitioner, 
1111 Army Navy Drive, — 
Arlington, Va. 
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[Filed June 24, 1963] 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
THADDEUS G. BENTON, 
Petitioner 


v. Docket No. 82222 


INTERNAL REVENUE, 
Respondent. 


et et ee et et ee ee ee” 


STATEMENT OF POINTS 


The concise statement of points on which petitioner intends to rely 
on the hearing of his petition for review of the decision of the Tax Court 
is as follows: 

1. The Tax Court erred in not allowing petitioner's investment of 
$7500 in cash in Boomhower, Inc. as a simple loss or expense in his 
trade, business or profession in 1955 (instead of 1952), for the produc- 
tion or collection of income or for the management, conservation, or 
maintenance of property held for the production of income, when he was 
required for the first time to cancel his capital stock, pursuant to sec- 
tions 162, 165, and 212 of the Internal Revenue Code of 1954. 

2. The Tax Court erred in not holding that the approximate $23,000 
of income received from Russell Maguire was a capital gain in 1955, in- 
stead of ordinary income. 

/s/ Thaddeus G. Benton 


1111 Army Navy Drive, 
Arlington, Va. 


June 24, 1963. 


BRIEF FOR PETITIONER 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
United States Court of Appeals 


tor the District of Columbia Circuit 


No. 18,015 FILED §=uG 30 1963 


Nathan Oboe 


THADDEUS G. BENTON, 
Petitioner, 


Vv. 


THE COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


On Petition to Review Decision of the Tax Court 
Of the United States 


THADDEUS G. BENTON, 


1111 Army Navy Drive 
Arlington, Va. 


Petitioner, Pro Se 


QUESTIONS PRESENTED 


The first question presented is whether petitioner's investment 
of $7,500 in cash in the capital stock of Boomhower, Inc. is allowable 
aS a Simple loss or expense in his trade, business or profession in 
1955 (instead of 1952 as determined by respondent), or an expense 
paid or incurred in 1955 for the production or collection of income, or 


for the management, conservation or maintenance of property held for 


the production of income, when he was required by contract to cancel 
such capital stock, pursuant to sections 162, 165 and 212 of the Internal 
Revenue Code of 1954, in the determination of his net income for 
federal taxation in 1955. 


The second question presented is whether the Tax Court erred 
in not holding that the approximate $23,000 of income received from 
Russell Maguire was a capital gain in 1955, instead of ordinary income. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


The Facts Pertinent to the First Point Are: 
Facts Re $23,000 of Income 


STATUTES AND REGULATIONS INVOLVED 
STATEMENT OF POINTS . Lay oe 
SUMMARY OF ARGUMENT , 
ARGUMENT: 


I. Boomhower Had a Large Breath of Life in 1952 
and Until the Three Claims Were eas 
Adjudicated 


Although the Tax Court Received in Evidence the 
Opinions of the Courts of Appeals Upon the Three 
Claims, and the Briefs of the Parties, the Tax 
Court Gave No Consideration Whatever to the 
Value of the Claims as Claims, Contrary to the 
Only Plausible Evidence in the Record that They 
Had a Value of at Least sie 000 for eee 
Purposes F ‘ : s E $ 


The Loss or Expense Was Not Sustained Until All 
Likelihood of Securing a Return on the Investment 
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Income and for the Management, Conservation or 
Maintenance of Property Held for the Production of 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,015 


THADDEUS G. BENTON, 


v. 


THE COMMISSIONER OF INTERNAL REVENUE, | 
Respondent. 


On Petition to Review Decision of the Tax Court 
Of the United States 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


The Commissioner's letter of May 5, 1959 proposed a deficiency 
assessment of $2,339.70 against petitioner for 1955. Petitioner filed 
his petition in the Tax Court of the United States on August 4, 1959 
alleging error. The findings of fact and opinion of the Tax Court were 
filed December 12, 1962 (App. 58), and the decision was filed on 
March 26, 1963 (App. 75), finding a deficiency in tax of $2,339.70 for 
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1955. The jurisdiction of this court is founded on section 7482a and b 
of the Internal Revenue Code of 1954, by reason of a stipulation of the 
parties consenting to this Court's jurisdiction. (App. 76) The petition 
for review of the Tax Court decision was duly filed in the Tax Court 
June 18, 1963 (App. 76) and the petition was docketed in this Court on 
July 25, 1963. Section 7483 of the Internal Revenue Code of 1954. 


STATEMENT OF THE CASE 
There are two points for decision, viz: 


1. Whether the Commissioner erred in holding that petitioner's 
investment in Boomhower, Inc. of $7,500 was "WORTHLESS" in 1952, 
instead of holding that it became a loss incurred in 1955 in his trade or 
business, or an ordinary and necessary business expense in 1955 in 
his business or profession, or an expense for the production and collec- 


tion of income or for the management, conservation or maintenance of 
property held for the production of income, when he was required by 
contract to cancel his stock, pursuant to sections 162, 165 and 212 of 
the Internal Revenue Code of 1954. (Petitioner's amendment of 


petition, App. 11) 


2. Whether the Tax Court erred in holding that petitioner's 
income of approximately $23,000 in 1955 was ordinary income, instead 
of a long term capital gain. 


THE FACTS PERTINENT TO THE FIRST POINT ARE: 


Petitioner in 1955 was a resident of New York City, but at the 
time of trial was a resident of Arlington, Va. He is a senior Hearing 
Examiner for the Interstate Commerce Commission, Bureau of Finance. 
He was admitted to the bar of the District of Columbia in 1921; to the 
bar of the Supreme Court of the United States in 1924; and the bar of 
New York in 1928. From 1917 to 1927 he was employed by the Depart- 
ment of Justice. From 1923 to 1927 he was a Special Assistant to the 
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Attorney General of the United States. From 1927 to 1943 he ‘avaced 
in the private practice of law in New York City, and also served as an 
officer and director of Middle States Petroleum Corporation. © ‘From 
1942 to 1943 he was one of counsel to Allied Chemical and Dye Corpo- 
ration in New York City. (App. 20) From 1943 to 1946 he served as 
General Counsel to the Petroleum Industry Advisory Committees to 
the United States, with a fee of $25,000 per year. (App. 20) From 1946 
to 1959 he was in private practice in New York City. From 1947 to 
1949 he served Russell Maguire, an oil and gas operator, as his legal 
counsel, and after that relation terminated he served Maguire as legal 
counsel in special litigations and related matters on a fee basis. 
During 1952 through 1955 he was an investment counsellor, a trustee, 
a broker for oil and gas operators, and an agent for operators in the 
raising of capital. (App. 59) In 1960 and 1961 he was the Liaison 
Officer for the Administrator of the Small Business Administration at 
the Department of Defense. 


In 1947 petitioner was appointed sole trustee of a trust fund set up 
by Elizabeth H. Robinson and her son, Edward A. Robinson. Under that 
agreement petitioner was accountable only for acts of fraud or bad 
faith. (App. 60) The investment advisory relation of petitioner to the 
Robinsons existed from the early 1930's to the time of the trial in the 
Tax Court. Some of petitioner's service to the Robinsons required 
knowledge of a lawyer; others did not. At the same time he was manag- 
ing investments of his own and his family. (App. 24) The foregoing 
represents petitioner's trade or business. (App. 24) 


In 1950 petitioner organized Boomhower, Inc. for the purpose of 
purchasing the medical supply business of D. W. Boomhower ‘in the 
District of Columbia and surrounding areas. Boomhower, Ine. was in- 
corporated September 29, 19 50. Petitioner purchased at a cost of 
$7500 75 shares of its common stock for himself individually, that being 
the controlling stock. (App. 22) As Trustee for the Robinsons he pur- 
chased 25 shares of the common and 75 shares of the pretarted stock, 
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all at $100 per share. Boomhower, Inc. commenced business on Octo- 
ber 2, 1950, with petitioner as its president. The purchase was made 
upon the representations of D. W. Boomhower that convinced petitioner 
that he could make a lot of money by overseeing the operation of the 
business from New York City. The purchase later proved to have been 
a mistake. (App. 22) 


Petitioner permitted the management of Boomhower, Inc. by 
D. W. Boomhower's former manager, who had an option to acquire up 
to 49% of the common stock, and a drawing account. 


The corporation got off to a good start, but by March of 1951 it 
was in need of additional cash, and petitioner advanced it funds of the 
Robinson trust, the total being as much as $30,000 later at one time. 
(App. 23) In doing so, petitioner addressed a letter to the Robinsons 
on March 1, 1951 reading: 


"In the conduct of Boomhower, Inc. from which 
I am hopeful of making your trust some real money, 
it has been necessary to advance the corporation 
considerable cash for its purposes. 


"As J too am a stockholder at a cost of $7500, 
I am interested in the welfare of the corporation, 
and in consideration of the making of advances to 
the corporation by the trust fund, I do hereby agree 
that unless all of said advances are repaid with in- 
terest within, say, 4 years from date, you or the 
corporation may retain the annexed certificate for 
all my individually owned stock of the corporation, 
at your election, the said stock being deliverable 
to you as security for the repayment of the said 
advances.” 


That letter was retained in the files of petitioner as trustee. (App. 60- 
61) Petitioner felt that he could not as trustee advance substantial 
funds to Boomhower, Inc. unless he at the same time made such agree- 
ment with the Robinsons to forfeit his controlling stock unless the ad- 
vances were repaid. In September, 1952 he sold the business, retaining 
the three important claims the corporation had, as hereinafter noted. 
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(App. 23) It is the potential value of those claims that will be, deter- 
minative of this point No. 1. 


Boomhower, Inc. incurred a net loss of $11,021 for the fiscal 
year ended September 30, 1951, and $14,588 for the fiscal year ended 
September 30, 1952, an average of $13,221 for each of the two years. 
Its most valuable asset, an exclusive franchise from H. G. Fischer & 
Co., Inc. to sell its manufactured x-ray machines in the District of 
Columbia and surrounding areas was cancelled in April, 1952.' All the 
corporation's tangible assets consisting of inventory primarily were 
sold in September, 1952 for approximately $12,000. The sale was 
partially for cash and for chattel mortgage promissory notes, the latter 
having been endorsed over to petitioner as trustee as a credit! ‘upon its 
indebtedness to petitioner as trustee for the Robinsons. (App. 61) 


Boomhower's balance sheet at September 30, 1952, following the 
sale of its stock in trade, was as follows: 


ASSETS: 


Cash $ 569.58 
Notes receivable 467.82 
Salesmens' advances 5,749.17 
Prepaid insurance $74.74 


$7,560.11 
LIABILITIES: 


Accrued expense $ 725.25 
D. C. sales tax 5.51 
Maryland sales tax 30.00 
F.LC.A, tax 49.76 
Withholding tax 51.00 
Notes Payable to T. G. Benton 14,932.09 

Total Liabilities $15,793.61 


NET WORTH: 


Preferred stock $ 7,500 
Common stock 11,000 
$18, 500 
Surplus ($26,733.50) ($8,233. 50) 
Total liabilities and net worth 7,560.11 
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The $14,932 notes payable to T. G. Benton were to him as trustee for 
the Robinsons. The salesmens' advance of $5,749 were never fully 
recovered by Boomhower, Inc. While the balance sheet indicates no 
remaining equity for the capital stock of $18,500, and an excess of 
liabilities over assets of $8,233.54, the corporation possessed three 
valuable claims not reflected on the foregoing balance sheet. 


In 1952 the three important claims possessed by Boomhower, Inc. 
resulted in litigation, viz: 

Boomhower in 1952 sued American Automobile Insurance Company 
and others in the U. S. District Court for the District of Columbia on a 
fidelity insurance policy to recover $15,000 for alleged dishonest acts 
of certain of its employees, including one Kane. Kane filed a counter- 
claim. The case was tried in 1954, the complaint being dismissed and 
a money judgment being entered for Kane in the sum of $1,463.26. 
Boomhower appealed, asking a new trial mainly by reason of alleged 
incompetence of the visiting trial judge who had been retired for mental 
incompetence. This court dismissed the appeal, the opinion being 
reported in 95 U.S. App. D.C. 124, and 220 F.2d (1955), and rehearing 
was denied March 27, 1955. The Supreme Court denied certiorari, 
350 U.S. 833 (1955), 76 S.Ct. 67. (App. 62) 


On April 28, 1953 Boomhower filed suit in the U. S. District Court 
for the District of Columbia against D. W. Boomhower, alleging material 
misrepresentations of fact in the sale of his business and assets to 
Boomhower. The case was tried in the May term, 1956, and judgment 
was entered for defendant on May 28, 1956. On appeal this Court 
affirmed the judgment. 243 F.2d 254 (C.A. D.C. 1957). Rehearing was 
denied May 10, 1957. (App. 63) 


On July 26, 1955 Boomhower sued H. G. Fischer & Co., Inc. and 
Alan Mathis for breach of contract and damages in the U. S. District 
Court for the Northern District of Illinois, involving the circumstances 
of the loss to Boomhower, Inc. of its franchise from the Fischer Co. and 
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| 
the loss to that company of Boomhower's managing vice president, 
That franchise had been Boomhower's greatest asset. The trial court 
granted judgment for defendants at the conclusion of plaintiff’ 8 evidence. 
The U. S. Court of Appeals for the 7th circuit affirmed the judgment in 
1958. 251 F.2d 611. Rehearing was denied February 20, 1958, 


Certiorari was denied in 1958, 356 U. S. 968. (App. 63) | 


Petitioner represented Boomhower in those three legal actions. 
Two other attorneys were associated with him on a contingent fee basis 
in the American Automobile Insurance Co. case. One other attorney 
was associated with him on a partial contingent fee basis throughout 
the D. W. Boomhower case. Two other attorneys were associated with 
him on a contingent fee basis in the H. G. Fischer & Co. case. (App. 63) 


When respondent asked the trial court to take judicial notice of the 
decisions in those cases the court agreed to do so. (App. 46) | | There- 
upon petitioner asked the court to admit in evidence the briefs of the 
parties and the two petitions for writs of certiorari which show a far 
greater basis for knowledge of the merit of Boomhower's claims than 
the ultimate decisions of the courts. Petitioner contended that a great 
travesty upon justice occurred, and that the decisions are in error; that 
the denial of certiorari is not an affirmance of the decisions of the 
Courts of Appeal; and that the Tax Court should view the worth of the 
claims as they existed before final decisions by reference to the briefs 
of the parties, because the fact of the value of the claims as claims was 
an issue in support of petitioner's claim that the $7500 investment had 
value in 1955. The Court thereupon received the briefs and opinions in 


evidence with the qualification: | 
"I am certainly not going to review the merits of | 
those cases there — rather not the merits, but 
the decisions in those cases — and decide ‘whether 
the courts are right or wrong." (App. 47-50) 
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But, at least the trial court should have reviewed the briefs sufficiently 
to know that the claims were entirely plausible and meritorious, 
whether or not they resulted in final judgments, in light of petitioner's 
testimony that they had a compromise value of at least $30,000. 


In 1955, before any final decision in the foregoing three cases 
was made, petitioner cancelled his certificate for 75 shares of Boom- 
hower common stock as follows: "Cancelled T. G. Benton, president" 
was written on the certificate pursuant to his aforesaid agreement with 
the Robinsons, which left the Robinsons alone in full and complete con- 
trol of the corporation. He had not theretofore in any year claimed any 
loss on that investment. On his 1955 Federal income tax return peti- 
tioner listed as a business deduction the $7,500 that he originally paid 
for the stock with the notation: "Loss: on guarantee of payment of debt 
of Boomhower, Inc. of which taxpayer was an officer, director and 
stockholder.” (App. 63) 


In his notice of deficiency, respondent determined that the $7500 
petitioner originally paid for his Boomhower stock was not deductible 
in 1955 because petitioner had "failed to substantiate such items, and 
you have failed to prove that such items were deductible under sections 
162, 165, 166, 212 or any other section of the Internal Revenue Code of 
1954." (App. 9, 64) 


In. petitioner's amendment to his petition in the Tax Court he 
alleged that the $7500 was a loss sustained in his business as an invest- 
ment counsellor, business advisor, and lawyer, or, in the alternative, 
that the loss was an ordinary and necessary business expense incurred 
in 1955 for the production or collection of income consisting of fees 
expected to be earned as a lawyer in the prosecution of valuable claims 


on behalf of Boomhower, Inc. Respondent does not contest that peti- 


tioner incurred a loss with respect to his Boomhower investment, but 
contends that this loss was neither incurred nor deductible in 1955 


(App. 68) and that the stock was worthless in 1952, despite the substan- 
tial claims possessed and prosecuted by Boomhower. 
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The real facts are that respondent first concluded that petitioner's 
loss was sustained in 1955 as a loss unconnected with his trade or busi- 
ness but, on further inquiry of the Revenue Agent, petitioner permitted 
him to examine his returns for 1952, 1953 and 1954. Upon finding that 
petitioner's income in 1952 was low, and that the deduction of the $7500 
loss in that year would not be of any real avail to petitioner, the Revenue 
Agent changed his purpose and concluded that the loss was sustained i in 
1952. (App. 46) As petitioner never claimed the loss in any year prior 
to 1955, it is now too late to claim it in 1952 because of limitations. 


There can be no doubt that this loss was sustained in petitioner's 


trade or business, as above described, and as the owner of the control- 
ling capital stock of his corporation. Petitioner testified that he is well 
acquainted with the practice of law in New York City, that he knows asa 
fact that many lawyers engage themselves as part of their daily opera- 
tions in obtaining financing for their clients and others, that lawyers are 
often called upon to sell properties which does not require knowledge of 
a lawyer but by reason of the lawyer's contacts they are ever So often 
engaged in non-professional acts, which is the trade or business of 
those lawyers, that some of the largest fees of lawyers are derived 
from strictly brokerage or investment advisory transactions or in 
financing transactions or the sale or purchase of businesses, the pro- 
curement of mortgage money and loans, and in such business they never 
go to court. (App. 24-25) | 
The decision of the Tax Court is founded upon the following 
conclusion: 
"It is abundantly clear from the evidence that ! 

the stock became worthless in 1952 at the latest 

unless the claims upon which the various lawsuits — 

were based left a breath of life in the corporation | 

after it ceased doing business and sold all its assets. 

If the claims were of sufficient value to give peti- 


tioner's stock some value in 1955, it retained that 
value until the various lawsuits were finally 
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terminated adversely to Boomhower, the last of 
which occurred in 1958. So petitioner necessarily 
relies on the surrender of his stock in 1955 as the 
identifiable event which fixed his loss in that year, 
which incidentally was the same year in which he 
settled his personal claim against Maguire for 
$23,000." (Emphasis supplied). 


It is thus clear that the Tax Court followed the Commissioner in holding 
that petitioner's investment in Boomhower, Inc. became "worthless" in 
1952 "unless the claims upon which the various lawsuits were based left 
a breath of life in the corporation after it ceased doing business and 
sold all its assets” (tangible). 


Petitioner contends that it is incredible to believe that, with the 
ownership of the foregoing three important claims, Boomhower, Inc. did 
not have a breath of life in 1952, and that petitioner's investment then 
became worthless, under section 165 (g) infra, as he will show by the 


argument, infra. 


Respondent does not contest that petitioner incurred a loss with 
respect to his Boomhower stock, but contends that the loss was neither 
incurred nor deductible in 1955, and that it was worthless in 1952. 
{App. 21-22) 


As late as 1956 Boomhower, Inc., and petitioner as trustee for the 
Robinsons, was without funds, and it was necessary for petitioner indi- 
vidually to advance from his personal funds the expenses of prosecuting 
the foregoing three claims, which he did, the amount thereof running 
into several thousands of dollars. At such times petitioner fervently 
and confidently expected to recover in at least one of those three claims, 
if not all of them, and he was quite willing to make those advances be- 
cause of that belief in recoveries. In the aggregate he also devoted a 
full year of his professional time to the prosecution of those three law- 
suits, and was not compensated for such work. That performance 
attests well to the sincere confidence he had in recoveries upon those 
claims. (App. 25) 
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In addition, petitioner, in reliance on his judgment of the value of 


those three claims, made other important advances to the Robinsons. 
Petitioner as trustee for the Robinsons was exhausted of cash in Janu- 
ary, 1956. During the functioning of the trust, payments from the trust 
estate were made to each of the Robinsons, mostly to the mother 
periodically. Desiring to continue the payments to the Robinsons, prin- 
cipally the mother, petitioner from his own funds advanced funds to his 
account as trustee in order that he as trustee could continue to make 
payments to the Robinsons from time to time. Such payments by me 


personally to myself as trustee "were made on the strength of! my com- 


plete confidence that I would recover the same through these lawsuits." 
In that manner, petitioner advanced between $10,000 and $15,000, which 


had not been accounted for by him at the time of trial in the Tax Court. 
(App. 28-29) (Petitioner, as a member of the bar of this Court, repre- 
sents that upon termination of the trust in 1960 there was due and owing 
petitioner, from such advances, the sum of approximately $6,900 net, 
which figure the Bureau of Internal Revenue has accepted (after the 
trial in the Tax Court) as a loss suffered by petitioner in 1960). 


In petitioner's opinion, the claims for $15,000 against the Ameri- 
can Automobile Insurance Co., the slightly over $40,000 in the D. W. 
Boomhower case, and the $36,000 in the H. G. Fischer Co. case, were 
immensely meritorious, and had very substantial practical value until 
the final decisions of the Supreme Court of the United States in two of 
the cases, and of this court in the other case. (App. 25) | 


In petitioner's opinion, the three claims had a value of at least 
$30,000 as a minimum for purposes of compromise and settlement, and 
petitioner and D. W. Boomhower had discussions as to whether peti- 
tioner would accept $5,000 as a settlement of the company's claim 
against him, which was declined. (App. 26) 


The adverse conclusion in the three lawsuits was a terrific blow 
to petitioner, and an extreme surprise and great disappointment, which 


12 


was one of the reasons for a very serious nervous condition that peti- 
tioner suffered in 1958 and 1959, as he had been confident of success 
in those cases. 


The trial court overruled respondent's objection to petitioner ex- 
pressing his opinion of the value of lawsuits. (App. 26) He testified 
to his retainer as trial counsel in the case of West v. United States 
decided by the U. S. Court of Claims in about 1932, in which case he 
had taken all the testimony for the plaintiff. It involved liability for 
just compensation for use of West's land as an artillery range during 
the first world war. Petitioner's colleague and his associate had 
advanced approximately $20,000 as expenses of the litigation with only 
tenuous hope of recovering it from the client if we had not prevailed in 
the lawsuit. We fortunately recovered a substantial judgment of about 
$165,000. (App. 27-28) 


In 1954 petitioner was prosecuting for a client a claim for re- 
covery of valuable oil producing lands on a contingent fee basis. A 
family whose father was a lawyer, having independent knowledge of the 
value of the lands, on their own initiative offered petitioner $12,500 for 
a small portion (about 1/16) that would come to petitioner if he was 
successful. Petitioner accepted the offer. The trial court dismissed 
the action on the ground of laches, but in the second action the claim 
was compromised for only $16,000 due to the inability of the client to 
pay the further expenses of the second trial. (App. 28) 


From 1928 to 1941 petitioner was president of Midstates Oil 
Corporation, and was required to make many important decisions as to 
the practical and potential value of certain assets including litigated 
claims. He was to a large degree superintendent of the company's legal 
department in the West, and made important decisions affecting the 
legal work of the company. He acquired tremendous experience in the 
evaluations of properties, and spent millions of dollars in a ten year 
period, drilling 219 oil wells of which 203 were successful. (App. 31) 
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Petitioner then testified that "claims" which finally become good or bad 
oftentimes are the subject of substantial value; that that has been his 
experience; and that he believes it truly to be so. | 


Petitioner in 1952 was aware of the right of Boomhower to those 
three claims, and his opinion of their value relates from September, 
1952, until the last court action in each of the three cases. (App. 29) 


Respondent's claim for this deficiency in tax for 1955 evolved 
from the actions of the Revenue Agent, one Karnes, who first deter- 
mined that he had concluded that petitioner's loss of the $7500 invest- 
ment was a non-business bad debt suffered in 1955, but, upon examining 
petitioner's returns for 1952, 1953 and 1954, and finding that the loss to 
petitioner if placed in 1952 would not be helpful to petitioner, disallowed 
the claim of loss in 1955 and placed it in 1952. Petitioner contended, 
therefore, that there is grave doubt as to the impartiality and fairness 
of the Revenue Agent. (App. 29-30) The trial court received the 
evidence. (App. 31) | 


Petitioner testified that the identifiable event causing him to 
determine when his investment in Boomhower occurred was the for- 
feiture and cancellation of his $7500 of stock in 1955 pursuant to his 
undertaking made in 1951, that he never gave thought to any right to 
charge off the investment as a loss in any year prior to 1955, and that 
he never regarded his loss as a bad debt loss because he had never 
acquired a debt from anyone. Similarly as trustee for the Robinsons 
petitioner did not believe that the stock he held for them in Boomhower 
was worthless or that he had any right to charge off that stock from 
their income tax returns at any time prior to 1958 when the last of the 
three claims was denied. He believed that such stock was valuable 
long after 1955. | 


As to expense suffered in 1955 for the production or collection of 
income or for the management, conservation or maintenance of property 
held for the production of income, which is deductible under section 212 
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of the Internal Revenue Code of 1954, petitioner claims that his divesti- 
ture of his stock certificate at a cost of $7500 was an expense incurred 
for the production of income, and for the continued management, con- 
servation and maintenance of property (the claims of Boomhower) held 
for the production of income. He testified that if he had not forfeited 
such stock and shown good faith on his part he might have been dis- 
placed by the Robinsons as counsel for Boomhower, in which event he 
would not have had the opportunity to conduct those litigations to con- 
clusion — claims which he felt he was best qualified to litigate because 
of his knowledge of ‘the facts; and that if he had been successful in the 
conduct of that litigation he would have received a contingency fee, and 
the net proceeds of the recoveries would have been paid to him as 
trustee for the Robinsons. Hence the divestiture of his stock in Boom- 
hower was an expense for the production or collection of income, and 
for the management, conservation or maintenance of property (the 
claims) held for the production of income. As continuing president of 
and counsel to Boomhower in liquidation he was continuing to conserve 
and maintain the property rights consisting of the three claims held and 
prosecuted for the production of income for the benefit of the Robinsons 
and himself. 

Russell Hardy, Jr., a lawyer in the District of 10 years experi- 
ence, and who consults with his father in respect of his practice, was 
associated with petitioner in the practice, principally in the case of 
Boomhower, Inc. v. D. W. Boomhower, and was present at the trial and 
in the argument in the U. S. Court of Appeals. He was acquainted with 
the substantial issues, the evidence and the law applicable. (App. 15-16) 
He believed that was a meritorious claim and that the plaintiff should 
have prevailed in the action, as the plaintiff had the preponderance of 
the evidence. (App: 16) He had been engaged on a straight cash fee 
basis or a part cash and an expectancy of a contingency fee. (App. 16) 


Recalling that plaintiff sought judgment of $18,000 on the first 
cause of action, $25,000 on the second, and $8,100 on the third, he 
testified: 
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"At that time, I thought that if it were possible to 

settle that for cash, I would say about $15,000 it 

probably should be settled.” (App. 17) i 
Mr. Hardy had known petitioner about 35 years socially, and about 10 
years professionally. He regards petitioner as a "very good lawyer, 
an excellent lawyer." He never had reason to believe that petitioner 
would ever institute an action at law that was not sincerely believed to 
be meritorious. (App. 17) He had been subpoenaed to appear as a 
witness. (App. 18) | 

The witness agreed that the U. S. Court of Appeals for the Dis- 

trict of Columbia held that it finds no basis for the appellant's principal 
contention that the District Court's findings are not supported by the 


evidence, and affirmed the judgment. (App. 19) 


The above balance sheet of Boomhower, Inc. shows that the excess 
of liabilities over assets was $8,233.50, and that there was preferred 
stock held by me as trustee for the Robinsons of $7,500; hence there 
was a total deficiency of $15,733.50 to be met before petitioner's $7,500 
of common stock would be valuable. Therefore, based ~pon the uncon- 
tradicted and unquestioned testimony of petitioner that the compromise 
value of the three claims was at least $30,000, and the testimony of Mr. 
Hardy that one of them was worth at least $15,000, there can be no 
question that the potential value of petitioner's stock in 1952 was $7,500, 
that the claims held in 1952 left a breath of life in the corporation, and 
that such value was forfeited in 1955 by petitioner. 


FACTS RE $238,000 OF INCOME 
The facts pertinent to petitioner's second point are as follows: 


The question is whether petitioner's income of approximately 
$23,000 in 1955 was a long term gain from a capital asset as claimed 
by petitioner, or was ordinary income. 
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During 1947 to 1949 petitioner was legal counsel to Russell 
Maguire, an oil and gas operator or wildcatter, at a salary of $20,000 
per year. Upon termination of that relation, he continued to serve 
Maguire in special litigations on a fee basis. At the conclusion of the 
1947-1949 service, Maguire requested petitioner, because of his prior 
oil experience and knowledge, to be sure to bring to his attention any 
interesting opportunities for investment in oil and gas properties of 
which petitioner became aware. Maguire than promised that in the 
event he acquired any properties that petitioner brought to his attention 
he would take care of petitioner with a "proper interest" in the lease- 
holds themselves either by way of a carried working interest (free of 
expense to petitioner) or a royalty interest known as an overriding 
royalty, over and above the usual 1/8 royalty interest, or perhaps a 
net profit interest.” (App. 33, 64) Such "proper" interest was gener- 
ally regarded in the industry as a 1/16, or 1/24, or 1/32 overriding 
royalty. That agreement was in the nature of a joint venture agreement. 
That agreement by Maguire with petitioner is confirmed by petitioner's 
three letters to Maguire of January 23, 1953, September 22, 1949 and 
December 9, 1952 (App. 54-57, 33-34) submitting to Maguire oppor- 
tunities to acquire oil and gas leases, the first suggesting 

“that you get into the negotiation for the deal, and 
make your own terms, carrying me for an 
appropriate interest." (emphasis supplied) 
The second letter submitted leases in New Mexico that had been offered 
to petitioner, stating: 
"J will not burden you now with the long contract at 
hand, but'I would be glad for you to make this deal, 
subject to payment to me of an acceptable percent- 
age of your net profit before income tax, based on 
your actual costs, not including any overhead, or 


an acceptable override on this or any other deal that 
you should make with this operator." 


The third letter presented confidentially a deal with one Blair, stating: 
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"This is confidential to you, and I would expect you | 
to protect me reasonably." 

In the years 1949 through 1953 petitioner brought to Maguire's 
attention various oil and gas lease offerings. In 1952 and 1953 he 
brought to Maguire's attention an offering of leases being made by 
Francis Blair. Among such leases were some known as the Dooley 
Scanlon leases offered by Blair, and petitioner urged Maguire to ac- 
quire them. Maguire acquired them in June or July, 1953, and, upon 
drilling thereon a well costing between $100,000 and $150,000, dis- 
covered a valuable oil field. Maguire had negotiated with Blair secretly 
in Florida without petitioner's knowledge, for the obvious purpose of 
avoiding complying with his agreement with petitioner to provide him 


with an interest. When Maguire acquired those leases and the leases 
were delivered petitioner was entitled without further act to the owner- 
ship of a "carried interest" in the leases, generally expected in the 
industry to be a 1/16 overriding royalty. (App. 40) When petitioner 
learned of such facts he demanded of Maguire an assignment to him of 
an interest in those leases. Maguire denied petitioner's request. (App. 
33-34, 64) Maguire was then in controversy with Blair, and would not 
settle with petitioner in conformity with his general practice of not 
complying with obligations until forced to do so. (App. 34) | 


When Maguire acquired those leases they were not worth anything 
unless he drilled a well thereon, and he drilled the leases and proved 
that they had very substantial value. It was not until late 1953 when 
petitioner learned that Maguire had acquired the leases and brought in 
the valuable oil field. He then brought suit against Maguire in the U.S. 
District Court for Connecticut alleging four causes of action. : The first 


alleged breach of contract 

"made on and after September 8, 1949 whereby defend- 
ant (Maguire) promised plaintiff that in consideration 
of plaintiff bringing to defendant's attention persons 
having promising opportunities for the drilling of oil 
wells on oil leases and for the acquisition of oil | 
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leases, which plaintiff agreed to do, defendant 
would, in the event he should make any transactions 
with such persons or through information supplied 
by them, insure to plaintiff that plaintiff would be 
compensated generously by participations in the 
said properties. Plaintiff performed, and defend- 
ant agreed with Francis M. Blair, who was pro- 
duced to defendant by plaintiff, to drill certain oil 
wells on leases owned or controlled by Blair, and 
acquired through Blair and his associates numerous 
oil leases, and omitted to provide generous partici- 
pation for plaintiff, and thus breached his contract 
with plaintiff; * * *" 


In the second count petitioner alleged that Maguire had tortiously 
induced Blair to breach and terminate a joint venture agreement he had 
with petitioner. In the third, he alleged that Maguire had slandered him 
in the presence of Blair and others. In the fourth he sought compensa- 
tion for legal services rendered Maguire in connection with prior litiga- 
tion in which Maguire had been involved. Petitioner prayed judgment of 


$500,000 for each of the first three causes of action, and $18,147.55 for 
the fourth. 


That suit was settled before trial, in March, 1955 when petitioner 
was in bad need of money. (App. 35) March 16, 1955 petitioner signed 
two receipts, one acknowledging receipt of a check from the Maguire 
oil account for $15,000, and the other of a check from Maguire oil 
account for $8,000. The receipt for the $15,000 check stated: 


"~In full payment for all services (other than 
professional services as a lawyer for which I have 
been fully compensated) and in full settlement of all 
claims for services rendered by the undersigned to 
Russell Maguire from September 8, 1949 to the date 
hereof, and for any expenses incurred or claimed to 
have been incurred in connection with his oil and gas 
business for which the undersigned has not previously 
received compensation, with the exception of services 
rendered or claimed to have been rendered, or ex- 
penses incurred or claimed to have been incurred in 
connection with his oil and gas business for which 
the undersigned has not previously received compen- 
sation, with the exception of services rendered or 
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claimed to have been rendered, or expenses incur- | 
red or claimed to have been incurred in erie 
with negotiations or transactions with Francis M. | 
Blair or persons introduced to Russell Maguire or) 

claimed to have been introduced to Russell Maguire 
by the said Francis M. Blair." (App. 65-66) | 


The receipt for the $8,000 check stated that petitioner acknowledged the 


check, subject to collection, 

| 

"in compromise and settlement of my claim for 
damages for alleged breach of contract, as against | 
Russell Maguire on account of all services rendered 
by the undersigned to Russell Maguire from Jan 
1950, to the date hereof, and for any expenses incur- 
red or claimed to have been incurred during the said 
period, in connection with any and all past or future 
negotiations or transactions between Russell Maguire 
and Francis M. Blair or between Russell Maguire and 
persons introduced to him or claimed to have been | 
introduced to him by or through the said Francis M, 
Blair in connection with the oil and gas business of 
Russell Maguire, without prejudice to any right I may 
have against Francis M. Blair." (App. 66) 


In making that settlement, and in giving those receipts, it was 
petitioner's only purpose to accept the $23,000 on account of his rights 
in the Dooley Scanlon leases, in consideration of which his lawsuit 
would be discontinued. In the first of the two above described receipts 
it was stated that the $15,000 was received on account of all services to 
Maguire excepting those in connection with Blair. Petitioner believes 
that it was done to foreclose any claims by him for or on account of 
Maguire's secret acceptance of other leases brought to his attention by 
petitioner. Yet the sole purpose of Maguire in paying the $23,000 was 
to acquire the interest that petitioner had earned in connection with the 
Dooley Scanlong leases. (App. 36) | 


Petitioner reported the proceeds of the two checks as receipts 
from his business or profession on his tax return for 1955 — a net of 
$22,475 after deducting 2-1/2% thereof belonging to one Robert and 
Mrs. Douglas. Petitioner later learned that the income was from a 
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capital asset, and that the income was a long term capital gain, as 
consistently urged before the Bureau of Internal Revenue. 


STATUTES AND REGULATIONS INVOLVED 
Section 162 of the Internal Revenue Code of 1954 provides: 


Trade or Business Expenses 


(a) In General. There shall be allowed as a deduction all 
the ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on any trade or busi- 
ness, including * * *" (then follows enumerated particular 
expenses, which do not include expenses described in (a) ). 
{Emphasis supplied) 

Section 165 provides: 


{a) GENERAL RULE. There shall be allowed as a 
deduction any loss sustained during the taxable year and 
not compensated for by insurance or otherwise 


xe **& * * 


(c) LIMITATIONS ON LOSSES OF INDIVIDUALS. In 
the case of an’ individual the deduction under subsection (a) 
shall be limited to — 
(1) Losses incurred in a trade or business; 
(2) Losses incurred in any transaction entered 
into for profit, though not connected with a trade or 
business; * * * 


(g) Worthless securities — 
(1) General rule. — If any security which is a 
capital asset becomes WORTHLESS during the taxable 
year, the loss resulting therefrom shall, for purposes 

of this subtitle, be treated as a loss from the sale or 
exchange, on the last day of the taxable year, of a 
capital asset. 


(Emphasis supplied) 
Section 212 provides: 


Expenses for production of income. 
In the case of an individual, there shall be allowed as 


a deduction all the ordinary and necessary expenses paid 
or incurred during the taxable year — 


(1) for the production or collection of income; 

(2) for the management, conservation or maintenance 
of property held for the production of income; or * * *" 
(Emphasis supplied) 
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Section 1221 of the Internal Revenue Code, 1954, states that the 
\ 

term "capital asset" means property held by the taxpayer (whether or 
not connected with his trade or business), but does not include, 


(1) stock in trade; | 
(2) property used in his trade or business of a charac- 
ter subject to allowance for depreciation, or real property 
used in his trade or business; | 
(3) copyright or similar property; | 
(4) Accounts or notes receivable acquired in the ordi- 
nary course of trade or business for services rendered | or 
from the sale of property described in paragraph 1; or | 
(5) an obligation of the United States or a state or. 
territory or the political subdivisions thereof issued onor 
after March 1, 1941. | 
Therefore, all "property" held by the taxpayer except that specifi- 
cally excluded above, is a capital asset; and that includes petitioner's 
right to participate in any oil leases acquired by Maguire, through peti- 
tioner's efforts, upon the sale or relinquishment of which he teceived 


$23,000 which became a long term capital gain. 


The regulations, section 1.1221-1, define the meaning terms. 
Subsection (a) provides that the term "capital assets” includes all 
classes of property not specifically excluded by section 1221, As peti- 
tioner's property, on account of which the approximate $23,000 was 
obtained, was not excluded by the law or regulations from the category 
of "property," there can be no serious doubt that petitioner's asset was 
a capital asset. | 


STATEMENT OF POINTS 


I. The Tax Court grossly erred in holding that petitioner's $7,500 
investment in Boomhower, Inc. became ''WORTHLESS" in 1952, and in 
failing to attribute some substantial value to the corporation's three 
claims, as required by the only evidence before the Tax Court. 


IL The Tax Court erred in holding that petitioner's receipt of 
$23,000 was ordinary income, and not a long term capital gain. 


SUMMARY OF ARGUMENT 


1. Respondent concedes that petitioner suffered a "loss" of his 
investment of $7,500 in Boomhower, Inc. (App. 68); the Tax Court's 
finding that the stock was "worthless" in 1952 is gross error because 
the stock was potentially valuable because of the possession by Boom- 
hower of its three claims, all of which were appealed to the United 
States Courts of Appeals, and two of which sought certiorari from the 
Supreme Court, the only evidence is that the compromise value of the 
three claims was a minimum of $30,000 which, if received, would have 
shown some substantial value for petitioner's stock, the compromise 
value of the claims against D. W. Boomhower was $15,000; at all times 
until the American Automobile Insurance Co, case was determined by 
this court adversely in 1955, or until the U. S. Courts of Appeals in the 
two other appeals determined them adversely in 1957 and 1958 the peti- 
tioner's stock had potential value; the identifiable event of petitioner's 
loss was his contractual requirement to cancel his stock, unless his 
advances, as trustee, were recovered within four years from 1951, 
which petitioner did in 1955, which fixed the year in which petitioner's 
loss or expense was suffered or incurred; the cancellation of peti- 
tioner’s stock was an expense paid or incurred in 1955 for the produc- 
tion or collection of income, or for the management, conservation or 
maintenance of property held for the production of income, viz, the 
retention of petitioner in the good graces of his clients with the objective 
of making the Robinsons whole as to their investment in Boomhower by 
recoveries upon the claims of Boomhower and of enabling petitioner to 


earn law fees for prosecuting such claims; and the ruling of the Tax 
Court that the stock was worthless in 1952 "unless the claims upon 
which the various lawsuits were based left a breath of life in the corpo- 
ration after it ceased doing business and sold all its assets” fails to 
recognize that the claims had substantial value, and failed to make any 
finding as to the value of the claims before final judgment upon them 
was entered. 
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Il. Petitioner's receipt of $23,000 in 1955 was a long term capital 
gain from the sale or exchange of his right to an interest in oil leases 
acquired by Maguire as a joint venturer with petitioner; the leases 
were of no value until Maguire drilled the costly oil well and brought in 
a new oil field; the substance of the transaction and not its form must 
be so regarded, and the only evidence in the record sustains guch sub- 
stance; and the release to Maguire of his obligation to petitioner to 
assign to him an interest in those leases was a sale or exchange to 
Maguire of petitioner's interest in those leases, and petitioner thereby 
had a long term capital gain. | 


ARGUMENT | 
| 
L i 


BOOMHOWER HAD A LARGE BREATH OF LIFE IN 1952. AND 

UNTIL THE THREE CLAIMS WERE FINALLY Soe 

We have shown above that the only excess of liabilities (including 
$7,500 of preferred stock) over Boomhower's assets that would have to 
be satisfied for petitioner's stock to have a breath of life was $15,733; 
and that the only evidence in the case is petitioner's beattiaody that the 
three claims had a compromise value of at least $30,000, and Mr. 
Hardy's testimony that the claim against D. W. Boomhower had a value 
of $15,000. The following statement of the trial court shows how un- 
realistic was his opinion: | 


| 
"To attribute any value to petitioner's stock after | 
1952, and more particularly in 1955, by virtue of | 
the claims which he was then prosecuting in 

| 


Boomhower's behalf, would, in our opinion, be 

untenable guesswork." (Emphasis supplied) 

The gross error of the Tax Court is reflected in his following statement: 
"Even if we were to assume that these claims had | 
a value of $30,000 in 1955, we still would be unable 


to find as a fact that petitioner's stock had an 
value in that year." femphasta supplied) ! 
| 
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As shown unmistakenly above, the only liabilities ahead of petitioner's 
stock (including preferred stock) in 1952 was $15,733; hence as the 
three claims were worth $30,000 petitioner's stock was worth its full 
cost of $7,500 until the claims were adversely determined. The last 
above quotation reflects the rank error of the Tax Court. 


0 


ALTHOUGH THE TAX COURT RECEIVED IN EVIDENCE 
THE OPINIONS OF THE COURTS OF APPEALS UPON THE 
THREE CLAIMS, AND THE BRIEFS OF THE PARTIES, 
THE TAX COURT GAVE NO CONSIDERATION WHATEVER 
TO THE VALUE OF THE CLAIMS AS CLAIMS, CONTRARY 
TO THE ONLY PLAUSIBLE EVIDENCE IN THE RECORD 
THAT THEY HAD A VALUE OF AT LEAST $30,000 FOR 
COMPROMISE PURPOSES. 


There is not one word in the Tax Court's Memorandum Opinion in- 
dicating that he gave any consideration whatever to the briefs or the opin- 
ions of the courts upon those claims, despite the reception in evidence of 
the testimony of petitioner and Mr. Hardy. Failure to give weight to those 
assets is fatal to the validity of the Tax Court's judgment. And the gross 
error of the Tax Court quoted above under Point I is inexcusable. 


pant 


THE LOSS OR EXPENSE WAS NOT SUSTAINED UNTIL ALL LIKELI- 
HOOD OF SECURING A RETURN ON THE INVESTMENT WAS DESTROYED, 
VIZ, THE ADVERSE JUDGMENTS UPON THE THREE CLAIMS. 


Section 28.65, Vol. 5, Law of Federal Income Taxation (Mertens) 
states the rule: 


"Stock of a distressed corporation may have a poten- 
tial value, even tho it does not have a liquidating 
value if there is reasonable hope and expectation 
that in the future it might acquire a value through 
foreseeable operations; and while such a potential 
value exists the stock cannot be said to be 
worthless.” (Emphasis supplied) 
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Three Federal court decisions were cited. 
Section 28.66 states: 
"But an excess of corporate liabilities over assets 
does not necessarily determine that stock is 
worthless." 


Numerous authorities were cited. 


Section 28.67 states: 


"yt has been held that a court properly instructed a | 
jury that 'loss is sustained only when all likelihood | 


of securing a return on the investment has 
effectively been destroyed’ * * *" 
The author cited Clark v. Welch, 140 F.2d 271 (CCA 2d 1944, Judge 
L. Hand). | 


875 Park Ave. Co., 217 F.2d 699 (C.C.A. 2d 1954), affirming Tax 
Court Memorandum Opinion, docket 39111 (1953), is authority for the 
principle that while the poss ibility of losing part or even all of the 
remaining assets at some future time might have some effect on their 
value, there is no justification for considering them valueless during 


the pendency of contested litigation. 


Section 28.67 of Law of Federal Income Taxation (Vol. 5) states: 


"Worthlessness usually is postponed until the year 


in which litigation to recover assets is lost." 
a ee aaa (Emphasis supplied) 


The author cited Long v. Glenn, $2 A.F.T.R. 1690 (D.C. W.D. Ky. 1943), 
affirmed 145 F.2d 234 (C.C.A. 6th, 1944); Franklin Pioneer Corporation 
v. Glenn, 61 F. Supp. 422 (D.C. W.D. Ky, 1945); John A. Stevenson, 
B.T.A. Memo Opinion, docket 89105 (1940); Gliptis v. U. S., 120 F. Supp. 
3 (D.C. S.D. Alabama, 1954). | 
In the Franklin Pioneer case the court cited numerous federal 

court decisions for the principle that the existence of a potential value 
which may be realized upon liquidation prevents worthle ssness. 

| 
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In the Gliptis case a corporation was placed in receivership in 
October, 1940, and it produced oil until September, 1941, in which 
month the receiver filed suit against a third party for $5,000,000 dam- 
ages for alleged interference with production of oil, and after protracted 
litigation the receiver and the third party entered into a settlement 
agreement in September, 1945, whereby the receiver was paid $22,500 
which was paid over by the receiver to the oil company's creditors. It 
was held that the oil company's stock became worthless in 1945 as con- 
tended by the stockholder for income tax purposes, rather than in 1941 
as contended by the government. From 1941 to 1945 the expenses of the 
corporation had been met by advances made to the corporation by the 
president, and the corporation was undoubtedly insolvent during that 
period unless the recovery from the litigation would have brought value, 
for upon disbursement of the $22,500 in 1945 to the creditors there was 
no equity remaining for stockholders. The government contended that 
the stock was worthless in 1941; the stockholder insisted on 1945 when 
the failure to recover much on the claim finally determined that the 
stock of the corporation was without value for the first time, and the 
court sustained the latter contention, citing many decisions. That deci- 
Sion is on all fours with the instant case, and is controlling. 

In the Gliptis case, the court cited this court's decision in Smith 
v. Helvering, 78 U.S. App. D.C. 342, 141 F.2d 529. There the corpora- 
tion discontinued business in 1929, but thereafter some casual sales 
were made until 1937 when it liquidated the business. In the interim 
the corporation had! been insolvent, but the individual taxpayer con- 
tributed small sums to sustain the corporation. The government sought 
to establish the loss in 1929, and the Board of Tax Appeals so held. The 
taxpayer insisted on 1937, and this court held for the taxpayer. This 
court said: 

"We are not dealing with a case where there was 


hope that a business, although involved, might be 
saved and value in the stock established. Hope had been 


abandoned (in 1937) and liquidation had been ordered.” 
(Emphasis supplied) 


This court further said: ! 


"Even though, perhaps, a businessman should not be | 
encouraged to be an incurable optimist, if he is one, 
nevertheless, and continues to express his optimism 
by putting money into an insolvent organization he | 
should be given the benefit of the doubt.” (Emphasis supplied) 


Section 28.41, Vol. 5, Law of Federal Income Taxation, states: 
"Where a taxpayer transferred a part of the stock | 
which it owned in a subsidiary to some investment 
bankers in consideration for their services in financing 
the subsidiary, it was held that the taxpayer sustained 


a loss equal to the full adjusted basis of the stock 

transferred." (Emphasis supplie | 
Cited as authority is Peabody Coal Co. v. U.S., 8 F. Supp. 845 (Ct. Cis. 
1984). In the Peabody case defendant admitted that the loss was sus- 
tained but contended that the evidence was not sufficiently definite to 
establish the specific amount of the loss. The court determined the 
forfeiture of the stock to be his loss. The court noted that the taxpayer 
received nothing in return for the forfeiture of his stock. It held that 


the proper measure of the loss was the cost of the stock. It followed 
decisions of the Board of Tax Appeals in Wright v. Commissioner, 18 
B.T.A. 471; Burdick, Executrix v. Commissioner, 20 B.T.A. 742; C City 
Builders Finance Co. v. Commissioner, 21 B.T.A. 800; and Clement 


et al. v. Commissioner, 30 B.T.A. ___ 


Iv 


PETITIONER'S LOSS OF HIS INVESTMENT OF $7,500 IN | 

BOOMHOWER, INC. IS A SIMPLE LOSS OR EXPENSE 
INCURRED IN HIS TRADE, BUSINESS OR PROFESSION, | 
AND IS DEDUCTIBLE IN THE YEAR 1955 WHEN REALLY 
SUSTAINED. 


a 


There can be no sincere denial of the fact that petitioner's repre- 
sentation as trustee for the Robinsons and of himself was part and 
parcel of his trade, business or profession. In that capacity he arranged 
for the purchase, in 1950, of D. W. Boomhower's business, or the 
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purpose of making profits for the Robinsons and himself. That was his 
principal business purpose. More capital was required in the following 
year 1951 in the conduct of the business. Petitioner as trustee for the 
Robinsons supplied it, but in doing so felt a sense of duty to make the 
agreement of 1951 requiring the forfeiture of the stock if the debts of 
Boomhower, Inc. to! him as trustee were not repaid within four years. 
The debts were not so repaid, so petitioner in 1955 cancelled his stock 
certificate evidencing his investment in the business of $7500. The 
stock was not worthless in 1952 when Boomhower, Inc. sold its tangible 
assets because of the existence of the meritorious claims which in one 
case was not determined until 1957, and the other two in 1958. Any- 
one of those three claims if successful would have shown value in the 
stock. Petitioner's'loss of his $7500 occurred upon the identifiable 
event of his cancellation of the same in 1955, and not theretofore. 


The law is clear and compelling to support petitioner's loss in 
1955 of his 1950 investment in Boomhower, Inc. 


The Supreme Court of the U. S. has determined that a business, 
for purposes of the Code, has been defined as "that which occupies the 
time, attention, and labor of men for the purpose of a livelihood or 
profit." There can be no question that petitioner's agreement of 1951 
was for the purpose of a livelihood or profit. Flint v. Stone Tracy Co., 
220 U.S. 107, 31 S.Ct. 342 (1911). 


The decision in a case such as this depends on the exact facts of 
the case. Thus, where a majority stockholder paid a corporation's 
debts in order to maintain his and the corporation's good credit standing 
which was necessary in his business, he was allowed the deduction. 

Lutz v. Commissioner, 282 F.2d 614, A.F.T.R. 2d 5503 (5th Circuit, 
1960), reversing T. C. memo, 1959-32. 


In the Lutz case, where corporations, which continued farming 
operations formerly conducted by taxpayer personally, were formed at 
the request of employees who wished to invest in the operations, and the 
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corporations had little property and relied on taxpayer's credit, their 
failure to pay the corporation's obligations might have jeopardized 
taxpayer's license in his principal business of produce buyer and ship- 
per, amounts taxpayer paid the corporations’ creditors were deductible 
as trade or business expenses. | 

The successor in reorganization to a department store business 
paid debts of the predecessor corporation to customer depositors in 
order to hold their business. The Tax Court allowed the deduction as 


a payment to protect and promote a business taxpayer already had. 
Scruggs-Vandervoort-Barney, Inc., 7 T.C. 779 (1946). | 

In Margaret J. Reis, B.T.A. memo. P. 41,087 (1941), taxpa taxpayer 
was engaged in the building and selling of houses to the public, and em- 
ployed her husband. When he filed a petition in bankruptcy, claims 
were made that he had made gifts to taxpayer in fraud of creditors. 
Although these claims were never officially substantiated, taxpayer's 
creditors declined to extend her further credit until the claims had been 
cleared up, and sales of her houses were adversely affected. | In order 
to restore her credit and bolster her sales, taxpayer paid a substantial 
gum to her husband's trustee in bankruptcy. Her deduction of this pay- 
ment as a business expense was allowed by the Board of Tax Appeals. 


In L. Heller & Son, Inc., 12 T.C. 1109 (1929), petitioner's payment 
of debts of subsidiary which had undergone 77 B reorganization, the 
name, business, and creditors of subsidiary being closely related to 
petitioner, which was concerned with restoring its credit standing, it 
was held that the payments were deductible either as an ordinary and 
necessary business expense or as a loss. Serugge- Vandervoort 


Barney, Inc., 7 T.C. 779, followed. 


Charles J. Dinardo et al., 22 T.C. 437, held that doctors, who had 
organized a private hospital for admission of only their patients, and 
who paid the operating deficits of the hospital, were entitled to deduct 
such payments as ordinary and necessary expenses of the medical 


partnership. | 
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In Scruggs Vandervoort-Barney, Inc., 7 T.C. 779, petitioner, 
operator of a department store and a bank within it, the bank being able 


to pay the depositors only 80.5% of their deposits, issued merchandise 
purchase certificates in the amount of $240,888 to make the depositors 
whole. It was held that such certificates were an ordinary and neces- 

Sary business expense. 


In Robert Gaylord, 41 B.T.A. 1119, petitioner, other corporations, 
banks and individuals agreed to donate to another bank $2,000,000 to 
induce it to take over the assets and liabilities of another bank to pro- 
tect the business interests of such donators. It was held that such 
donation was deductible as an ordinary and necessary business expense. 


In Edward J. Miller, 37 B.T.A. 830, petitioner, as agent for an 
insurance company that went bad, paid claims of his clients and re- 
insured them at his expense in another company to protect his business. 
The Board held his expenditures were ordinary and necessary business 
expenses. 

The recent decision in Pepper and Siegal, 36 T.C., No. 88, 1961, 
is also conclusive here. There, petitioners, as lawyers, obtained 


financing for one Spiegal, receiving fees for their services. Spiegal 
later admitted that invoices given as security for loans were fictitious, 
and pled guilty to first degree larceny. Petitioners repaid the losers 
$64,750 in order to protect their business as lawyers. The court held 
the payments to be ordinary and necessary business expenses, and that 
obtaining that financing was within the trade and business of lawyers. 


In the instant case, the record conclusively establishes that peti- 
tioner's agreement in 1951 with the Robinsons was essential to the con- 
tinuance of the business petitioner had acquired for himself and the 
Robinsons, and that'the loss of his investment in Boomhower was an 
ordinary and necessary business expense. 
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Stock in a holding company and advances to it were held not worth- 
less upon a foreclosure sale of the property of the subsidiary operating 
company where the holding company held a claim which was believed 
by the taxpayer to make it wise for him to hold his stock. LT. 1866, 
II-2 C.B. 130. And the loss is deductible in 1923 as claimed on the 
stock of a corporation organized in 1921 to develop a new process 
which proved unsuccessful, Although the corporation was in dire finan- 
cial straits in 1922 hope was not abandoned until 1923. Mayer, 16 
B.T.A. 1239, Dec. 5292 (Acq.). | 


In Riddell v. Callan, 56-2 U.S.T.C. sec. 9747, affirming 54-1 
U.S.T.Ct. section 9109, 116 F. Supp. 191, it was found that the loss 
occurred by the destruction of the property by flood was not a closed 
transaction or completed loss in 1928, the year of the flood, but that the 
loss was sustained for the purposes of the deduction in 1948 when the 


claim against the Los Angeles County Flood Control District was settled. 


It is thus confidently submitted that the loss of $7500 invested in 
Boomhower, Inc. by petitioner is a simple loss or expense incurred in 
his trade, business or profession, and is deductible in 1955 when 
actually sustained. | 


| 
| 
Vv | 


THE $7,500 EXPENSE SUFFERED IN 1955 IS ALSO FULLY 
DEDUCTIBLE AS AN ORDINARY AND NECESSARY EXPENSE 
PAID OR INCURRED FOR THE PRODUCTION OR COLLECTION 
OF INCOME AND FOR THE MANAGEMENT, CONSERVATION 
OR MAINTENANCE OF PROPERTY HELD FOR THE PRODUC- 
TION OF INCOME UNDER SECTION 212 OF THE 1954 iat 
SUPRA. 


It is manifest that petitioner's investment of $7500, i for- 
feited in 1955, was an expense to him incurred in 1955, (a) for the pro- 
duction or collection of income to himself as Trustee for the Robinsons, 
and to himself individually, by enabling him to continue as President 


and counsel to the company in the liquidation of its assets and in the 
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prosecution of the three large claims, or (b) for the management, con- 
servation or maintenance of property (the claims) held for the produc- 
tion of income. The decisions cited hereinabove are in point, and 
sustain petitioner's contention under this point V. 


Petitioner would not expect to find authorities in an action whose 
facts are identical to those herein, but it is abundantly clear from the 
plain language of section 212 that the loss of this $7500 was an expense 
described in the clear terms of section 212, and that the expense of 
$7500 is allowable in 1955. 


VI 


PETITIONER'S INCOME OF $23,000 WAS A LONG TERM 
CAPITAL GAIN 

Petitioner is shown by the only evidence in the case to have been 
a joint adventurer with Maguire in the acquisition of oil leases. Equity 
regards that as done that ought to be done. Pursuant to the agreement 
of the parties petitioner possessed the right to a "carried" interest in 
the Dooley Scanlon leases, and he had a constructive trust thereon. 
He disposed of that right by the settlement agreement made with Maguire 
in 1955, and thereby received a long term capital gain. The agreement 
with Maguire was not a mere brokerage agreement. It was a joint ven- 
ture. That is the real nature of the relation of the parties, as sustained 
by the authorities, infra. 


Section 22.93, Vol. 3B, Law of Federal Income Taxation (Mertens) 
states: 


"A payment received for a one-fourth interest in an 
oil and gas lease was held to be the result of a sale 
and not an equalization of the cost of the lease 
among the parties as joint venturers. L. M. Fischer, 14 
T.C. 792 (1950).” 


The court held that the proceeds were a long term capital gain. 
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Section 22.39, Vol. 3B, Law of Federal Income Taxation, states: 
| 


"Capital gain results, however, from the sale ata 
profit of taxpayer's total interest in an oil royalty | 
or an oil payment. Rev. Ruling 55-526, C.B. 
1955-2, p. 574 (sale of royalty); IT 4003, C.B. | 
1950-1, p. 10 (sale of oil payment)." 


See also the holding of section 22.39 — carved out oil, gas and other 
mineral interests, showing the tendency of the courts to hold the sale 
of any mineral in place to be a sale of a capital asset. 


Section 22.93, Vol. 3B, Law of Federal Income Taxation, is very 
| 
much in point: ! 


"It is now well settled that the classification for 
tax purposes of amounts received in settlement of | 
litigation are to be determined by the nature and 
basis of the action settled. Amounts receivedin | 
compromise of a claim must be considered as the | 
same nature as the right compromised." (Emphasis supplied) 


And here the right compromised was the right to a carried interest in 


the Dooley Scanlong leases. 


Paragraph 5211 C.C.H. Federal Tax Guide No. 1 for 1961 states, 
under the caption of "Capital and Non-capital assets": | 


"Minerals, ores, gas, oil, and similar deposits, in 
the ground, are conceded to be capital assets. 
Thus when they are sold in place capital gain or 
loss results; if removed and sold in units by the 
owner, ordinary income results." (Emphasis supplied) 


Here, petitioner sold or exchanged his right to the minerals in the 
ground, without removing the same. | 


Also, at paragraph 5226 C.C.R. it is stated: 


"Among the transactions which have been held to 
have the effect of a sale or exchange, and there- 
fore to result in capital gains or losses, are — 


* * * 
"Cash received in compromising suit to recover 
Stock shares.” M. K. Niegargel, 3 T.C. 238, 
CCH Dec. 13729 (Acq.) 
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That decision is closely identical with the facts here. 


Again, in paragraph 5228 C.C.H. Federal Tax Guide #1 for 1961 
Says: 


“Under section 241, payments received by a lessee 
for cancellation of a lease are treated as received 


in an exchange.” (Emphasis supplied 


In the M. K. Niegargel case, supra, the Tax Court cited Helvering 
v. Safe Deposit and Trust Company, 316 U. S. 56, in respect of accepting 
cash in compromise of a suit to recover the capital asset, and noted 
that the Supreme Court repeated with approval its language from Lyeth 
v. Hoey, 305 U.S. 188: 


"The distinction sought to be made between 
acquisition through such a judgment and acquisition 
by a compromise agreement in lieu of such a judg- 
ment is too formal to be sound.” 


The Court went on to say: 


"This thought is squarely applicable here. Had 
the petitioner here recovered the stock by judgment, 
she would have recovered her capital assets. There- 


fore, the money received upon settlement is of the 
nature of proceeds of capital assets.” (&mp sis supplied) 
In the M. K. Niegargel case, supra, this Court also cited Charles 


Davis, 35 B.T.A. 1001 (reconsidered, 37 B.T.A. 587 but on other grounds 
not affecting this question). There the court said: 


"We took a realistic view of a recovery upon a 
judgment for breach of trust in connection with sale 
of certain shares of stock, and, in effect, held that 
the money recovery should be considered as ifa 
sale of the stock had been made and that it consti- 
tuted corpus of the estate as distinguished from 


pone distributed to beneficiaries under the will." 
mphasis supplie 5 


In the Niegargel case, supra, the Tax Court also cited Nichol v. 
U. S. (Ct. Cls.), 48 F. Supp. 662, stating: 
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"The taxpayer sold and received some compensa- 
tion for stock in 1926, and in 1936 recovered a judg- 
ment, including interest, for profits made through | 
fraud by the vendee. In a suit against the Collector | 
to recover taxes paid the taxpayer contended that the 
entire amount should be taxed as capital gain because, 
tho a portion of the recovery was designated as in- 
terest, all was in reality damages. The court denied 
this contention and approved treatment of the princi+ 
pal amount as capital gain, saying: 'These additional 
gains when she finally recovered them in 1936 had — 
the same status as income as that portion of the 1926 
payment which represented gain.' The petitioner | 
here is seen to be in a very similar situation, In — 
1933 she recovered additional unrealized gains, in the 
words of the Nichol opinion. The case calls for treat- 
ment of the petitioner's income here as capital gain." 

Emphasis supplied 
Section 741 of the Internal Revenue Code of 1954 settles, the ques- 


tion as applied to the facts in this case. It reads: 


"Subpart C - Transfers of interests ina 
Partnership. 


"Section 741. Recognition and Character of Gain 
or Loss on Sale or Exchange. | 


"In the case of a Sale or exchange of an interest 
in a partnership gain or loss shall be recognized to! 
the transferor partner. Such gain or loss shall be | 
considered as gain or loss from the sale or exchange 
of a capital asset, except as otherwise provided in | 
section 751 (relating to unrealized receivables and | 
inventory items which have appreciated substantially 
in value)." 


Here, the relation of petitioner to Maguire was that of a joint 
venturer — a partnership, and the substance of that transaction must 
be considered in applying the law. It compels the treatment of peti- 
tioner's profit on the sale of his rights in the Dooley Scanlong leases 
as a long term capital gain. : 

Section 22.12 of Law of Federal Income Taxation by Mertens, 
Vol, 3B states: | 
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"But where the tenant received consideration 
from the landlord for early cancellation of the lease, 
or for surrender of possession, or for relinquish- 
ment of a restriction the tenant was deemed to have 
parted with a capital asset and to have realized a 
capital gain,” citing Isadore Golonsky, 16 T.C. 1450 
(1951), affirmed 200 F.2d 72 (C.A. 3rd 1952); Louis 
Ww. , 18 T.C. 438 (1952), affirmed 210 F.2d 390 
(C.A. 5, 1954), certiorari denied 348 U. S. 829, 99 
L.ed. 654, 75 S. Ct. 53 (1954); McCue Brothers and 
Drummond, Inc., 19 T.C. 667 (1953), affirmed 210 
F.2d 752 (C.A. 2d 1954), certiorari denied 348 U. S. 
829, 99 Led. 654, 75 S.Ct. 53 (1954). 


The Commissioner now agrees. Rev. Rul. 56-531, C. B. 1956-2, p. 983. 
The principle is confirmed in section 1241 of the 1954 Code, reading: 


"Amounts received by a lessee for the cancella- 
tion of a lease, or by a distribution of goods for the 
cancellation of a distributor's agreement (if the dis- 
tributor has a substantial capital investment in the 
distribution) shall be considered as amounts received 
in exchange for such lease or agreement.” 


The same Law of Federal Income Taxation, section 22.22, states: 


‘A copartmership interest in specific partner- 
ship property, transferable as such, may constitute 
a capital asset,” citing numerous cases. 


The same author further states (section 22.22, p. 111): 


"A 15% interest in a coal mining property given 
to a superintendent of a mining property for obtaining 
a lease of other mining property was a capital asset 
in the year in which received," citing Carl McFarlin, 
T. C. memorandum. Op. Dkt. 106526 (1943). 


Also the same author states (sec. 22.22, p. 111): 


"A finder's fee paid to a broker, title company 
or other party for introducing an acceptable applicant 
for a mortgage loan has been required to be capitalized 
and amortized over the life of the mortgage loan," citing 
Rev. Rul, 57-400, C.B. 195T2, p.__." 


The same author states further (sec. 22.32): 
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"But a capital asset may be sold as a result of ! 
certain services performed by the seller, and the | 
character of the sale is as a capital transaction 
may be recognized," citing Gustav Hirsch, B.T.A. | 
memo Op. Dkt. 101478 (1942). 

There, the taxpayer and another person had an intimate knowledge of 
the affairs and financial condition of independent telephone companies 

in the state of Ohio. A foreign corporation desired to buy up the stock 
of some of these companies. An agreement was entered into ih 1926 
between the corporations and the taxpayer and the other person whereby 
the latter were to use their knowledge and efforts to obtain such stock, 
all funds to be advanced by the corporation, which was also to stand any 
losses, and a special holding company was to be organized in which the 
taxpayer and the other person would be given stock on an agreed basis 
as a reward for their services. Actually the holding company was never 
organized. Finally, however, the corporation bought out the interests of 
the taxpayer and the other person for $162,500. It was held that the 
transaction resulted in a capital gain, subject to the statutory limitations, 
and the arrangement was in the nature of a syndicate or joint venture, 
rather than merely ordinary compensation for services rendered. That 
decision and principle is on all four with the case at bar, and controls. 


| 
| 
vil 
| 
AUTHORITIES SUSTAINING CONCLUSION THAT PETITIONER'S 
RELATION TO MAGUIRE WAS THAT OF A JOINT ADVENTURER 
| 
One of the principal authorities is Mulroy v. Sessions, 38 N.Y.S. 
| 
2d 853, confirming the rule of joint adventurers. Plaintiff sued defendant 
for breach of contract whereby plaintiff agreed to acquire leaseholds and 
assign an interest therein to defendant, and defendant promised to deposit 
moneys to defray the expense of drilling thereon. The court expressly 
held the contract to be an agreement "of partnership or joint venture in 


certain leaseholds," and not an agreement for the sale or lease of real 
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estate, noting that the New York and Texas law is the same. What 
plaintiff acquired — the interest in the lease — was certainly a capital 
asset. 

In Donnelly v. Guthrie, 194 F.2d 164 (5th Cir.) it was held that a 
joint venture existed between two parties who had acquired an oil and 
gas leasehold, to be sold at a profit, although the lease was taken in the 
name of only one of them. 


In Taylor v. Brindley, 164 F.2d 235 (10th Cir.) two parties entered 


into a joint venture to purchase an oil and gas leasehold, only one of 
them paying the consideration therefor; and it was held that the law of 
partnership governed the rights of the parties. 


A joint venture is a combination of two or more persons for profit 
in a specific venture, without partnership designation. (C.J.S. Vol. 48, 
sec. 1) It may be implied. (48 C.J.S. p. 817) 


Performance of service by a joint adventurer gives him a vested 
interest in the res and personal property as effectively as if he had 
contributed a part of the capital. (48 C.J.S. 836) 


In McDonald v. Follet, 180 S.W. (2) 334, a member of a partner- 
ship was held unable to take a renewal of a lease for his own benefit, for 
it inures to the benefit of the partnership. 


In Texas Conservative Oil Co. v. Jolly, 149 S.W. 2d 265, an oral 
agreement between a geologist and an oil company to acquire and 
deve lop leases to be owned by them jointly was involved, the geologist 
to receive a specific sum per acre, and the agreement was held enforce- 
able as to after acquired leases. 


In Fitzgerald v. Hull, 237 S.W. 2d 256, it was held that where the 
relationship required defendant to purchase a lease in the names of 
plaintiff and defendant the parties have a joint undivided interest, and 
that when defendant violated the agreement, the plaintiff had a construc- 


tive trust on the property itself. 
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In Thompson v. Corbin, 137 S.W. 2d 157, it was held that an agree- 
ment of persons to use their best efforts to acquire leases for their 
joint interest was not too vague for the formation of a partnership. 


In Kassiske v. Hopper, 158 F.2d 809, an oral contract whereby a 
petroleum geologist was to use his ability in locating and recommending 
oil and gas properties to defendant who was to acquire and develop the 


same, upon promise to plaintiff of a 1/16 interest in the properties, was 
held to create a mining partnership, and that a constructive trust arose 
when defendant took the leases in his own name and violated his duties 


as a fiduciary. | 


In Wyoming, too, Hodge v. George, 77 Wyoming 423, 290 Pac. 96, 
18 A.L.R. 469 (1921), it was held that any promise to contribute capital 
or labor to an enterprise is a good consideration for a joint adventure 
contract, and that as the parties contributed their joint efforts in buying 
and reselling a ranch they were to share the profits. 


Dayvault v. Baruch Oil Corporation, 211 F.2d 335, is in point, 
Parties had agreed in New York to negotiate for oil leases for their 
mutual benefit; that they would cooperate in the financing and develop- 
ment thereof, and that each would own a 1/6th interest after a one-half 
interest had been devoted to the promotion of the enterprise. Plaintiff 
produced the parties owning the leases; defendants the parties who 
financed their acquisition, at a profit to both parties to the action, The 
court held it was a joint venture and that if title be placed in the name 
| 


of one party a constructive trust arises in favor of the other. | 


A leading New York case is in point, Mattikow v. Sudarsky, 248 
N. Y. 404. Parties had agreed upon a partnership for the purchase of 
real estate. Plaintiff contributed only his knowledge, defendant the 


cash. Court held the transaction not subject to the statute of frauds 
because of the partnership. | 


So that, the foregoing authorities show that petitioner had acquired 
with Maguire in 1953 an interest in the leases, and had, realistically, a 
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constructive trust on a portion thereof — a capital asset. That is the 
only, uncontradicted evidence in this case. The fact that petitioner 
brought suit for damages for breach of the joint venture contract, 
leaves none-the-less apparent the fact that petitioner had acquired an 
interest in the leases in 1953, upon which he had a constructive trust, 
and he sold that constructive trust in 165 by giving Maguire a general 
release. 


Sec. 22.22 of Vol. 3B, Law of Federal Income Taxation (Mertens), 


says: 


"A copartnership interest in specific partner- 
ship property, transferable as such, may constitute 
a capital asset, and the general rule is that the 
interest of a partner in a partnership is treated as 
a capital asset, citing numerous decisions. A 15% 
interest in a coal mine given to a superintendent of 
a mining property for obtaining a lease of other 
mining property was a capital asset in the year in 
which received. Carl McFarlin, T.C. memo. Op. Dkt. 
106526 (1943). A finder's fee paid to a broker, title 
company, or other party for introducing an acceptable 
applicant for a mortgage loan has been required to be 
capitalized and amortized over the life of the mortgage 
loan, Rey. Rul. 57-400, C.B. 1957-2, P. ."" (Emphasis 
suppli — 

Where there was a sole stockholder in a corporation which had 
engaged in business as an oil broker, and the corporation was dissolved, 
and there were distributed to the stockholder commission rights which 
were dependent upon future delivery of oil, it was held that payment of 
these commissions to the stockholder resulted in capital gain. Susan J. 
Carter, 9 T.C. 364 (1947), affirmed 170 F.2d 911 (2d Cir., 1948); C. F. 
Osenback v. Commissioner, 198 F.2d 235 (C.A. 4th, 1952); Frank H. Hoy, 


T.C. memo. 1958-28. 


Where the landlord is willing to make a payment to his tenant in 
order to free the premises of a lease the weight of the decisions in such 
eases is that the payment to the tenant is not ordinary income but results 
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in capital gain. (The Commissioner now agrees. Rev. Rul. 56. 
C.B. 1956-2, p. 983.) | 


Where a lessee sold his interest in a lease, the lease was held to 
be a capital asset and its sale resulted in a capital gain. Walter H. 
Sutliff, 46 B.T.A. 446; 58th St, Plaza Theatre, Inc., 16 T.C. 469 (1951), 
affirmed on other grounds 195 F.2d 724 (C.A, 2d 1952), certiorari denied 
344 U. S. 820, 97 L.ed 638, 73 S.Ct. 17 (1952), rehearing denied 344 
U.S. 882. : 


Section 22.37 of Vol. 3B of Law of Federal Income Taxation 
(Mertens), states: 


"Where the taxpayer is the sole owner and | 


operator of oil properties and has the entire capital 
investment in the oil in place, such gain as there | 
may be on disposition by him of his entire interest 
in the properties as owner and operator in return Ps 
for cash would be a capital gain." Cited was Anderso: 

v. Comm., 81 F.2d 457 (C.C.A. 10th, 1936, where 
Commissioner confessed error in the Board's ruling. ) 


The owners of oil and gas leases exchanged fractional interests in 
their production from oil leases in consideration of a cancellation of 
indebtedness, and in consideration of cash payments, and they were held 


to create capital gain. Commissioner v. P. G, Lake, Inc., 241 F.2d 71 
(CA 5th, 1957), affirming 24 T.C. 1016 (1955), Scofield v. O'Connor, 241 
F.2d 65 (CA Sth, 1957), affirming 143 F. Supp. 240 (D.C. W.D.. ‘Tex. 
1956), Commissioner v. Wrather, 241 F.2d 24 (CA 5th, 1957), affirming 
T.C. Memo 1955-104. 


It is, therefore, submitted that the uncontradicted evidence shows 
that petitioner, as a joint adventurer with Maguire, acquired a partici- 
pating interest in the Dooley Scanlon leases, and divested himself in 
1955 of the constructive trust he had upon the leases, for a large cash 
sum, and that such sum is a long term capital gain. The substance of 
the transaction must be given effect — not the form in which the settle- 
ment agreement took effect. When petitioner executed his general 
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release to Maguire he effectively disposed of the interest in the leases 
he realistically possessed. 


CONCLUSION 
In conclusion, it is respectfully submitted, 


1. That petitioner's investment of the $7500 in Boomhower, Inc., 
parsuant to his agreement of 1951, became an expense or loss, or ex- 
pense for the production or collection of income, or for the management, 
conservation or maintenance of property held for the production of 
income, in 1955 when the investment was cancelled. 


2. That the $23,000 received by petitioner in 1955 was income 
from a long term capital asset held since 1953, and that only one half 
thereof is properly subject to the tax. 


An order of the Court giving effect to that conclusion is respectfully 


requested. 


THADDEUS G. BENTON 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18015 
THappeus G. BENTON, PETITIONER 
v. 
CoMMISSIONER OF INTERNAL REVENUE, RESPONDENT 


ON PETITION FOR REVIEW OF THE DECISION OF THE TAX COURT 
OF THE UNITED STATES 


BRIEF FOR THE RESPONDENT 


COUNTER-STATEMENT OF CASE 


The facts, as stipulated (JA 13-14) and as found by the Tax 
Court (JA 58-66) may be stated as follows: 

Taxpayer, a lawyer by profession,’ was in 1947 appointed sole 
trustee of a trust set up by members of the Robinson family. 
(JA 60.) Under the liberal terms of the trust indenture (see 
JA 22), taxpayer was accountable to the Robinsons only for acts 
of fraud or bad faith in administering the trust (JA 60). 


* Taxpayer is a member of the District of Columbia and New York bars 
and at the time of trial was an Interstate Commerce Commission senior 
hearing examiner. From 1923 to 1927 he had been a special assistant to 
the Attorney General of the United States. From 1927 to 1959, with the 
exception of 1943-1946, when he served as general counsel to the Petroleam 
Industries Advisory Committee to the United States, taxpayer engaged In 
the private practice of law in New York City. He also served, from 1927 
to 1943, as an officer and director of the Middle State Petroleam Corporation 
and, during 1952-1955, acted as an investment counselor, a trustee, a broker 
for oil and gas operators, and an agent for oil and gas operators in the 
raising of capital. (JA 59.) 
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In 1950, taxpayer organized Boomhower, Inc. (hereinafter 
Boomhower), a Delaware corporation, for the purpose of pur- 
chasing the medical supply business of W. D. Boomhower and 
for the purpose of carrying on that business in the District of 
Columbia and surrounding areas. Boomhower’s certificate of 
incorporation authorized 300 shares of cumulative preferred 
stock and 200 shares of common stock, all of a $100 par value. 
Taxpayer purchased, at a cost of $7,500, 75 shares of the com- 
mon stock for himself; as trustee for the Robinson trust, he 
also purchased 25 shares of the common and 75 shares of the 
preferred Boomhower stock. On October 2, 1950, Boomhower 
commenced business with taxpayer as its president. (JA 60.) 

Boomhower’s business was unsuccessful from its inception. 
In 1951 Boomhower was in need of additional cash and tax- 
payer advanced it funds from the Robinson trust. (JA 60.) 
‘Taxpayer addressed a letter to the Robinsons, dated March 1, 
1951, the body of which read as follows (JA 61): 


In the:conduct of Boomhower, Inc., from which I am 
hopeful of making your trust estate some real money, it 
has been necessary to advance the corporation consider- 


able cash for its purposes. 

As I too am a stockholder at a cost of $7,500, I am in- 
terested in the welfare of the corporation, and in con- 
sideration of making of advances to the corporation by 
the trust fund, I do hereby agree that unless all of said 
advances are repaid with interest within, say, four years 
from date you or the corporation may retain the annexed 
certificate for all my individually owned stock of the 
corporation, at your election, the said stock being de- 
liverable to you as security for the repayment of the said 
advances. 


Neither the original nor any of the copies of this letter were 
ever delivered to the Robinsons, nor were its contents ever 
formally reported to them. The letter and all copies of it were 
retained in taxpayer’s files. (JA 61.) 

Boomhower incurred net losses of $11,021.04, $11,854.99, and 
$14,588.51 for the fiscal year ended September 30, 1951, the pe- 
riod October 1, 1951, to June 30, 1952, and the fiscal year ended 
September 30, 1952, respectfully. Boomhower’s most valuable 
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business asset, an exclusive franchise from H. G. Fischer & Com- 
pany, Inc., to sell that corporation’s X-ray machines in the Dis- 
trict of Columbia and surrounding areas, was cancelled in April, 
1952. Boomhower’s entire assets, consisting primarily of in- 
ventory, were sold sometime in September, 1952, for approxi- 
mately $12,000. The payment was partially in cash and par- 
tially in chattel mortgage promissory notes, the latter being en- 
dorsed over the taxpayer. Boomhower conducted no business 
after September, 1952, and its certificate of incorporation was 
forfeited for nonpayment of Delaware taxes in 1956. (JA 61.) 

As of September 30, 1952 (JA 61), Boomhower’s balance sheet 
was as follows (JA 62): 


Note: receivable... <=. -_—-5 
Salesmen’s advances___..---___--------_------...... 5,749.17 
Prepaid insurance_____-___-._-_... 


Common stock........-.-..-.--.......-. 11, 000,00 


18, 500.00 


Surplus .....--.--.-------—----------_ (26, 788.50) (8, 288.50) 
Total Mabilities and net worth......-..-.---........ 7,560.11 

The $5,749.17 listed as salesmen’s advances on the assets side 

of the balance sheet was never fully recovered by Boomhower. 

Most, if not all, of the $14,932.09 listed as “Notes payable T. G. 

Benton” constituted notes payable to taxpayer in his capacity 
as trustee of the Robinson trust. (JA 62.) 

In 1952, Boomhower, in the United States District Court for 

the District of Columbia, instituted a suit against the American 
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Automobile Insurance Company and others, on a fidelity in- 
surance policy, to recover for alleged dishonest acts of certain 
employees, including an employee, Dennis J. Kane, who was 
also named ss a codefendant. Kane filed a counterclaim 
against Boomhower. The case was tried on May 19, 1954; 
Boomhower’s complaint was dismissed and on August 24, 1954, 
a money judgment was entered for Kane against Boomhower in 
the amount of $1,463.26 plus interest from September 21, 1951. 
Boomhower’s appeal, mainly on the grounds of the alleged in- 
competence of the trial judge, was also dismissed. Boomhower, 
Inc. v. American Automobile Insurance Co., 102 App. D.C. 
144, 220 F. 2d 488, certiorari denied, 350 U.S. 833. See also, 
Boomhower, Inc. v. American Automobile Ins. Co., 95 App. 
DC.1% (JA62-63). 

On April 28, 1953, Boomhower filed a complaint in the United 
States District Court for the District of Columbia against W. 
D. Boomhower alleging material misrepresentation of fact in 
the sale of his business and assets to Boomhower. Judgment 
was entered for W. D. Boomhower on May 28, 1956, and was 
affirmed on appeal. Boomhower, Inc. v. Boomhower, 243 F.2d 
254(CADC.). (JA63.) 

On July 26, 1955, Boomhower filed a complaint in the United 
States District Court for the Northern District of Illinois 
against H. G. Fischer & Company, Inc., for breach of contract 
and damages. The trial court granted a motion for judgment 
for the defendant at the conclusion of plaintiff’s evidence, and 
this motion was affirmed on appeal. See Boomhower, Inc. v. 
H.G. Fischer & Co., 251 F.2d 611 (C.A. 7th), certiorari denied, 
356 US. 968. (JA63.)? 

Taxpayer noted on his certificate for 75 shares of Boomhower 
common stock “Cancelled T. G. Benton Pres.” The notation 
was not dated and the stock certificate book of the corporation 
was not offered in evidence. Taxpayer testified that the stock 


* Taxpayer represented Boomhower in all the legal actions described above. 
Two other attorneys were associated with him on a contingent fee basis in 
the petition for certiorari in the American Automobile Insurance Co. case. 
One other attorney was associated with him on a partial contingent fee basis 
throughout the W. D. Boomhower case. Two other attorneys were associ- 
ated with him on a contingent fee basis in the H. G. Fischer ¢ Co. case. 
(JA 6.) 


5 


was cancelled in 1955 and on his income tax return for 1955 he 
listed’ as a business deduction the $7,500 that he originally 
paid for his Boomhower stock, with the explanation “Loss: On 
Guarantee of payment of debt of Boomhower, Inc., of which 
taxpayer was an officer, director, and stockholder.” The Com- 
missioner and the Tax Court determined that the $7,500 tax- 
payer originally paid for his Boomhower stock was not deduct- 
ible in 1955 because it never had any value in that year. (JA 
63-64, 71.) The Tax Court stated (JA 71): 


Our inability to find that petitioner’s stock in Boom- 
hower had any value in 1955, or that his loss on this 
stock occurred in 1955, requires us to deny him the de- 
duction either as an ordinary and necessary business ex- 
pense paid or incurred in the taxable year, sec. 162, or 
as a loss incurred in a trade or business, sec. 165(c) (1), 
or as a loss incurred in a transaction entered into for 
profit, sec. 165(c) (2), even if we felt there was merit 
in petitioner’s claim that the cancellation of his stock in 
1955, assuming a value therein at the beginning of the 
year, qualified as a deduction under any of the above 
sections of the Code, which we do not. 


During the years 1947 to 1949, taxpayer was legal counsel to 
Russell Maguire, an oil and gas operator or wildcatter. Upon 
the termination of this relationship, in 1949 Maguire requested 
taxpayer to notify him whenever taxpayer discovered oppor- 
tunities for oil and gas investments. According to taxpayer, 
Maguire was to carry taxpayer for an appropriate interest in 
any properties which taxpayer brought to his attention. (JA 
64.) 

During the years 1949 to 1953, taxpayer brought various oil 
and gas lease offerings to Maguire’s attention. Sometime in 
1952 or 1953 taxpayer notified Maguire of an offering of leases 
being made. by Francis M. Blair. Among the leases being 
offered by Blair were some known as the Dooley Scanlong 
leases. Without taxpayer’s knowledge, Maguire acquired the 
Dooley Scanlong leases from Blair in June or July, 1958, and, 
upon drilling thereon, discovered a valuable oil field. When 
taxpayer learned of these facts he asked Maguire to assign him 


709-742-—63-——2 
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an interest in these leases. Maguire denied taxpayer's request. 
and refused to make any other settlement with him. In late 
1953 taxpayer filed a complaint against Maguire in the United 
States District Court for the District of Connecticut. This 
suit demanded compensation for having brought the Scanlong 
leases to Maguire’s attention. (JA 64,65.) 
This suit was settled before trial. On March 16, 1955, tax- 
payer signed two receipts, one acknowledging receipt of a check 
from the Russell Maguire oil account for $15,000, and the other 
acknowledging receipt of a check from the Russell Maguire oil 
account for $8,000. (JA 65.) The receipt for the $15,000 
check stated that taxpayer accepted that check, subject to col- 
lection (JA 65, 66)— 
in full payment for all services (other than professional 
services as a lawyer, for which I [petitioner] have been 
fully compensated) and in full settlement of all claims 
for services rendered by the undersigned [petitioner] to 
Russell Maguire from September 8, 1949, to the date 
hereof, and for any expenses incurred or claimed to have 
been incurred in connection with his oil and gas business 
for which the undersigned has not previously received 
compensation, with the exception of services rendered 
or claimed to have been rendered, or expenses incurred 
or claimed to have been incurred in connection with 
negotiations or transactions with Francis M. Blair or 
persons introduced to Russell Maguire or claimed to 
have been introduced to Russell Maguire by the said 
Francis M. Blair. 

The receipt for the $8,000 check stated that taxpayer accepted 

that check, subject to collection (JA 66)— 
in compromise and settlement of my [petitioner’s] claim 
for damages for alleged breach of contract, as against 
Russell Maguire on account of all services rendered by 
the undersigned to Russell Maguire from January, 1950, 
to the date hereof, and for any expenses incurred or 
claimed to have been incurred during said period, in 
connection with any and all past or future negotiations 
or transactions between Russell Maguire and Francis M. 
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Blair or between Russell Maguire and persons introduced 
to him or claimed to have been introduced to him by or 
through the said Francis M. Blair in connection with the 
oil and gas business of Russell Maguire, without preju- 
dice to any rights I [petitioner] may have against 
Francis M. Blair. 
Taxpayer reported the proceeds of the two checks as receipts 
from his business or profession on his 1955 tax return.? In his 
petition to the Tax Court taxpayer claimed that the $22,475 
was a long-term capital gain. (JA 66.) He claimed that he and 
Maguire were joint venturers and that the $22,475 was a capital 
gain attributable to the sale or exchange of his interest in the 
joint venture. Alternatively, he claimed that he constrictively 
obtained an economic interest in the leases when they were ac- 
quired by Maguire and that the $22,475 was obtained in ex- 
change for the surrender of his constructive interest. (JA 72.) 
The Tax Court held that petitioner was not a joint venturer 
and that he had not obtained an economic interest. It held 
that the $22,475 was compensation for petitioner’s services as 
an oil lease broker and was, therefore, taxable as ordinary in- 
come. (JA 73.) The Tax Court’s decision was entered on 
March 26, 1963. (JA 75.) On June 18, 1963, the taxpayer 
filed a petition for review. (JA 76-77.) 


STATUTES AND REGULATIONS INVOLVED 
The statutes and Regulations involved are set forth in the 
Appendix, infra, 
SUMMARY OF ARGUMENT 
I 


It is clear that there is substantial evidence to support the 
Tax Court’s finding that Boomhower’s stock had lost its value 
at some time prior to 1955 and, consequently, taxpayer could 
not deduct in that year the amount he had paid for the stock. 
Taxpayer’s deduction, assuming arguendo that he was entitled 


*The return listed $23,000 less an unexplained 2% percent “belonging to 
Robert and Mrs. Douglas,” the resulting $22,475 being extended as total 
receipts from taxpayer’s business. (JA 66.) 
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to one, should have been taken in 1952 at the latest for, by the 
end of 1952, Boomhower was insolvent and no longer in busi- 
ness. During and after 1952, Boomhower did institute three 
lawsuits. However, the results of the litigations conclusively 
established that they were without merit and hence, except 
possibly for nuisance purposes, valueless. Moreover, had the 
lawsuits, by some chance, been successful, a substantial portion 
of the recovery would have gone to numerous creditors of Boom- 
hower, enough, at any rate, to preclude the possibility of Boom- 
hower’s common stock, which taxpayer owed, from having 
value. Certainly, therefore, the Tax Court correctly concluded 
that Boomhower’s stock had no value prior to 1955. 

But there are still additional reasons for denying taxpayer’s 
claimed deduction. Although taxpayer testified that his Boom- 
hower stock was cancelled in 1955, he introduced no competent 
evidence, eg., the stock certificate book, to establish this fact. 
Moreover, there was no binding agreement between taxpayer 
in that year. Any cancellation of stock by taxpayer was, there- 
fore, a voluntary indemnification, unrelated to his business or 
to any other profit-seeking transaction, and the claimed deduc- 


tion should, therefore, for this other reason as well, be denied. 


I 


The character of an amount received in settlement of a law- 
suit depends on the character of the underlying claim involved 
in the suit. In this case, the complaint shows that it was for 
compensation for services, and the receipts signed by the tax- 
payer for the settlement proceeds also show that that was the 
nature of the payment. Although taxpayer contends that he 
was suing to obtain a capital asset, Le., a share in a joint ven- 
ture, he has failed to establish that he was a participant in 8 
joint venture. 

The money which taxpayer received by the terms of the set- 
tlement constituted compensation for his services as an oil 
broker. That money was not received in exchange for an 
economic interest in the lease, as taxpayer contends. Taxpayer 
bore the burden of proving his contentions and he failed to 
maintain that burden. Taxpayer’s self-serving statements rel- 
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ative to the nature of the money received constitute the only 
evidence in favor of his interpretation. The interpretation of 
the other party to the agreement is just as relevant to determin- 
ing the nature of taxpayer’s claim, yet taxpayer did not produce 
the other party as a witness. The only available evidence con- 
cerning the other party’s interpretation indicates that he felt 
that he was merely compensating taxpayer for brokerage serv- 
ices. 

Nor has taxpayer shown that he constructively received an 
economic interest in the leases at the time they were acquired 
by Maguire. His theoretical reconstruction of the events as 
they actually occurred is unsupported by evidence, and is con- 
trary to his own understanding of the transactions as shown by 
his original tax return. He certainly had no such control over 
an interest in the leases in 1952 or 1953, as to constitute them a 
capital asset in his hands. 


ARGUMENT 


I. The Tax Court correctly determined that Boomhower’s 
stock had lost its value prior to 1955 and, therefore, that tax- 
payer could not deduct in 1955 any loss sustained upon the 
purported cancellation of the stock in that year 


In this Court the taxpayer is seeking a deduction in 1955 for 
a loss on stock which he purportedly cancelled and surrendered 
in that year. Let us assume, arguendo, that taxpayer is en- 
titled to a deduction under at least one of the Code provisions 
he alleges apply to his situation (see Br. 27, 31); * nevertheless, 
in order to take the deduction for the year 1955, taxpayer bears 
the burden of proving that the stock did, in fact, become worth- 
less during that-year. Boehm v. Commissioner, 326 US. 287, 
294. The Internal Revenue Code is explicit on this point; it 


“Taxpayer alleges (Br. 23-24, 27) that the loss on his stock is deductible 
elther (a) as an ordinary and necessary expense under Section 162 of the 
Internal Revenue Code of 1954; (b) as a loss incurred in his trade or busi- 
ness or in a transaction entered into for profit under Section 165(c) ; or (ce) 
as an ordinary and necessary expense in connection with property held for 
the production of income under Section 212. We submit, however, that 
none of the Code sections relied upon by taxpayer is applicable here and that 
if he is entitled to any relief at all, it is by virtue of Section 165(g) of the 
Internal Revenue Code of 1964, that section which allows as a loas “any 
security which * * * becames worthless during the taxable year * © ©,” 
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specifically limits deductions to those “paid or incurred” or 
“sastained” “during the tazable year.” [Emphasis supplied.] 
Internal Revenue Code of 1954, Secs. 162(a), 165(a), 165(g), 
212, Appendix, infra; Boehm v. Commissioner, supra, pp. 292. 
Moreover, the long-standing Treasury Regulations state that 
“g Joss shall be treated as sustained during the taxable year in 
which the loss occurs as evidenced by closed and completed 
transactions and as fixed by identifiable events occurring in 
such taxable year.” Treasury Regulations on Income Tax 
(1954 Code), Sec. 1.165-1(d)(1), Appendix, infra.* The ra- 
tionale behind the explicit statutory mandate requiring that 
losses be taken in the taxable year sustained is not to thwart a 
taxpayer otherwise entitled to a deduction; rather, its purpose 
is to prevent a taxpayer from manipulating his deductions to 
that year most suited to his income. Cf., Mahler v. Commis- 
sioner, 119 F. 2d 869, 872 (C_A. 2d). 

The question of whether taxpayer is entitled to a $7,500 loss 
in 1955 depends, in turn, upon whether the stock had value in 
1955. The Tax Court found “that the stock became worthless 
in 1952 at the latest * * *” (JA 69) and, consequently, the 
Tax Court did “not think [that] the evidence in * * * [the] 
record wil! support a finding that petitioner’s [taxpayer’s] loss 
with respect to his Boomhower stock was sustained in the year 
1955.” (JA 70.) Clearly, the Tax Court’s finding that tax- 
payer’s stock did not become worthless in 1955 is a factual 
finding (Boehm v. Commissioner, supra, p. 292), and this 
factual finding, we submit, is supported by substantial evidence, 
is not clearly erroneous, and should, therefore, be affirmed on 
appeal. 

The determination of the year in which a loss is sustained 
is made by the trier of facts after he examines all pertinent 
facts and circumstances. Contrary to taxpayer’s implication 
(see Br. 23-23), the trial court is not limited to or required to 
accept taxpayer's testimony concerning his beliefs and actions. 

*The Treasury Regulations under the 1939 Code contained similar lan- 
guage. See Treasury Regulations 103 (1939 Code), Sec. 19.23(e)-1; Treas- 
ury Regulations 111 (1929 Code), Sec. 29.23 (e)-1; Treasury Regulations 
118 (1989 Code), Sec. 39.23(e)-1(b); See also Bochm v. Commtasioner, 
supra, pp. 291. 
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As the Supreme Court stated in Boehm v. Commissioner, supra, 

pp. 292-293: 
The taxpayer claims that a subjective rather than an ob- 
jective test is to be employed in determining whether 
corporate stock became worthless during a particular 
year within the meaning of Section 23(e). This sub- 
jective test is said to depend upon the taxpayer’s reason- 
able and honest belief as to worthlessness, supported by 
the taxpayer’s overt acts and conduct in connection 
therewith. <2 

But the plain language of the statute and of the Treas- 
ury interpretations having the force of law repels the 
use of such a subjective factor as the controlling or sole 
criterion. Section 23(e) itself speaks of losses “sus- 
tained during the taxable year.” The regulations in 
turn refer to losses “actually sustained during the tax- 
able period,” as fixed by “identifiable events.” Such 
unmistakable phraseology compels the conclusion that a 
loss, to be deductible under Section 23(e), must have 
been sustained in fact during the taxable year. Anda 
determination of whether a loss was in fact sustained in 
@ particular year cannot fairly be made by confining the 
trier of facts to an examination of the taxpayer’s beliefs 
and actions. Such an issue of necessity requires a prac- 
tical approach, all pertinent facts and circumstances be- 
ing open to inspection and consideration regardless of 
their objective or subjective nature. As this Court said 
in Lucas v. American Code Co., 280 US. 445, 449, “no 
definite legal test is provided by the statute for the deter- 
mination of the year in which the loss is to be deducted. 
The general requirement that losses be deducted in the 
year in which they are sustained calls for a practical, not 
a legal test.” 

The standard for determining the year for deduction 
of a loss is thus a flexible, practical one, varying accord- 
ing to the cireumstances of each case. The taxpayer's 
attitude and conduct are not to be ignored, but to codify 
them as the decisive factor in every case is to surround 
the clear language of Section 23(e) and the Treasury in- 
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terpretations with an atmosphere of unreality and to 
impose grave obstacles to efficient tax administration. _ 


Clearly, there is substantial evidence in the record to support 
the Tax Court’s finding that the stock had no value in 1955 
(JA 71) and that it would be “guesswork” to attribute value to 
the stock after 1952 (JA 70) for, by 1952 enough “ ‘identifiabl 
events’ * * * [had occurred to] éadsa, ihe basis of reason 
grounds for abandoning any hope for the future.” Mahler-v. 
Commissioner, supra, p. 872. By Se ber 30, 1952, Boom- 
hower had incurred net losses for consecutive yearg—the 

eee (JA61)—and the corporation’s Habili- 
its assets by $8,233.50 (JA 61-62). Moreover, an 
overwhelming percentage of Boomhower’s assets, $5,749.17 out 
of $7,560.11, consisted of “Salesmen’s advances” that were never 
fully recovered. (JA 62.) Furthermore, Boomhower went 
out of business in September, 1952, after selling its entire assets, 
consisting primarily of inventory, in that month. (JA 61.) 
Indeed, it was almost impossible for Boomhower to have con- 
tinued its medical supply business after 1952 because its most 
valuable asset, an exclusive franchise for X-ray machines, was 
cancelled in April, 1952. (JA61.) Thus, there is ample s : 
port in the record for the Tax Court’s finding that “the stop 
became worthless in 1952 at the latest * * *” (JA 69), a time 
when Boomhower was both insolvent and out of business. 
5 Mertens, Law of Federal Income Taxation, Sec. 28.66. 

Taxpayer's claim, then, inexorably rests upon the argument 
that because Boomhower instituted three legal actions after 
1952, its stock had value until those cases were finally decided 
adversely to Boomhower, which did not occur until 1958. (See 
Br. 23-27.)* Nevertheless, an analysis of the three lawsuits 
shows taxpsyer’s allegation to be without merit. Taxpayer 
states that value of the claims on the maximum was $30,000 


*Boombhower’s suit against the American Automobile Insurance Company 
actually ended in 1958 upon this Court's affirmance of the trial court's dental 
of Boomhower’s request for a new trial. See Boomhower, Inc. v. American 
Axtomoditie Ins. Co., 251 F. 24 385. The litigation with W. D. Boomhower 
ended in 1967. See Boomhower, Inc. v. Boomhower, supra. The Seventh 
Circuit's opinion in Boomhower, Inc. v. H. G. Fischer & Co., supra, was 
announced in 1958, as was the Supreme Court's denial of certiorari in that 
case. 
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(Pet. Br. 23), with taxpayer’s own witness called as an expert 
valuing one of the litigations at $15,000 (JA 17; see Br. 23). 
Such an amount would have exceeded Boomhower’s liability ’ 
but it would, in fact, have been subject to payments to a host 
of claimants, e.g., to the numerous attorneys working with 
_ Boomhower on a contingent fee basis (JA 63, 70), whatever 
: other costs besides attorneys’ fees were involved in the litiga- 
tion (see JA 70), and to Delaware, the state of incorporation, 
for taxes (JA 61, 70-71). Boomhower, Inc..v. H. G. Fischer 
and Co., supra, the Seventh Circuit felt compelled to comment 
(251 F. 2d, pp. 614)— 


This would appear to be one of those unfortunate 
situations where a lawyer puts his money into a business 
in which he has had no experience; has an unhappy re- 
sult and at least four unsuccessful managers; concludes 
he has been defrauded by a trusted associate but sues 
someone else; acts as trial and appellate counsel for his 
own plaintiff corporation; and feels compelled to tes- 
tify as a witness in his own behalf. It all adds up toa 
situation to which he can never become reconciled. 


Thus, at the end of 1952 Boomhower was insolvent; it was 
out of business; and as later events established, its future litiga- 
tions were without merit. Clearly, if taxpayer was ever en- 
titled to a deduction it was in 1952, and not in 1955. As the 
Second Circuit commented in Mahler v. Commissioner, supra, 
pp. 872: 


The taxpayer cannot be an “incorrigible optimist” in 
postponing the time for claiming a deduction based on 
the worthlessness of stock. Keeney v. Commissioner, 2 
Cir., 116 F. 2d 401, 402. Nor can he postpone the date 
in a manner which amounts to a manipulation of his 
deductions to suit his income. DeLoss v. Commissioner, 
2 Cir., 28 F. 2d 808, 804; A. R. Jones Oil & O. Co. v. 
Commissioner, 10 Cir., 114 F. 2d 642, 646. In general the 
taxpayer may and must, claim his deduction in the year 


‘And if the $7,500 worth of cumulative preferred stock was considered 
ahead of taxpayer's common stock, that common stock, deapite the recovery, 
‘would still have been valueless. (See JA 71.) 
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in which events are such as to furnish convincing evi- 
dence that the stock has in fact become worthless in that 
year. 

Nor do the cases taxpayer relies upon help him; indeed, the 
citation of Smith v. Helvering, 78 App. D.C. 342, 141 F. 2d 529 
(CADC.), supports the Commissioner’s position for tax- 
payer’s brief neglects to mention that that case was rejected by 
the Supreme Court in Boehm v. Commissioner, supra. In 
Boehm, the Supreme Court (pp. 291) “granted certiorari be- 
cause of an alleged inconsistency with Smith v. Helvering * * *” 
and then affirmed the Second Circuit’s Boehm decision. 
Gleptis v. United States, 120 F. Supp. 3 (S.D. Ala.), a District 
Court opinion that taxpayer relies upon, cited the Smith case as 
authority and to that extent should not be followed by this 
Court. Moreover, Gliptis was decided on its peculiar facts since 
the District Court there based its conclusion on (pp. 4) “the evi- 
dence in this case * * *.” 

But, in any event, taxpayer’s claim of loss in 1955 should be 
denied for failure to establish that he surrendered or was re- 
quired to surrender his Boomhower stock certificates in 1955. 
Taxpayer noted on his stock the words “Cancelled T. G. Ben- 
ton Pres.” and this notation was not dated. (JA 63.) More- 
over, the stock certificate book, which should be the best evi- 
dence of any stock cancellation, was not offered in evidence by 
the taxpayer. (JA 63.) In addition, taxpayer’s letter to the 
Robinsons, that letter which he claims obliged him to cancel his 
Boomhower stock, was never sent to them, nor were its con- 
tents ever formally reported to them. (JA 61, 69.) 


stetesnnosmere-~its contents ever formally, reportedsienthan. 
(LAuteigefifin) Nor can taxpayer claim that the agreement was 
between himself as individual and himself as trustee, since the 
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letter was addressed to the Robinsons personally. (JA 69.) 
And, in addition, the writing to the Robinsons would not have 
been binding upon taxpayer, for, as Williston, Contracts (3d 
ed.), Sec. 18, p. 32, states— 
There must be at least two parties to the making of a 
contract, that is, one on each side, for it is a rule of the 
common law that no man can contract with himself. In 
its simpler form the rule is a corollary of any definition of 
contract. Even where a man is acting in more than one 
capacity, as where he is trustee, executor, or partner, it 
is not permissible for him to deal with himself in another 
capacity. It is not possible for him to do so in informal 
contracts as this fails to meet the fundamental require- 
ments of such contracts. [Emphasis suppled.] 


Thus, taxpayer has not introduced satisfactory evidence that 
the stock was cancelled or that he was compelled by an con- 
tractual arrangement with the Robinson family to cancel the 
stock. Clearly, therefore, for these additional reasons the 
claimed deduction should be denied. 

So far this brief has assumed, arguendo, that taxpayer’s loss 
was deductible but that taxpayer chose the wrong year in which 
to deduct the loss. However, on its merits, taxpayer’s allega- 
tion that he is entitled toa deduction ismisplaced. The alleged 
cancellation was a voluntary indemnification unconnected with 
taxpayer’s law practice or means of livelihood and, conse- 
quently, any deduction claimed therefor should not be allowed. 
City Ice Delivery Co. v. United States, 176 F. 2d 347 (C.A. 4th) ; 
Friedman v. Delaney, 171 F. 2d 269 (C.A. Ist.) 

In summary, taxpayer’s stock became worthless by the end 
of 1952 at the latest and, therefore, taxpayer could not take a 
deduction for any loss arising therefrom in 1955. Moreover, 
taxpayer has failed to introduce convincing evidence that the 
stock was, in fact, cancelled in 1955. In any event, however, 
since the loss was not connected with taxpayer’s business or, in- 
deed, with a profit-seeking transaction, it cannot be deducted 
under any of the Code provisions upon which taxpayer relies. 
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IL. The amounts received by taxpayer in settlement of a suit 
in which he tried to obtain compensation for oil lease broker- 
age services are ordinary income and not capital gains 
The starting point in this issue is the well-established prin- 

ciple that the taxable nature of amounts received in settlement 

of a lawsuit is to be determined by examination of the under- 
lying suit, particularly as it is set out in the complaint. Sager 

Glove Corp. v. Commissioner, 311 F. 2d (C.A. 7th), certiorari 

denied, 373 US. 910; Carter's Estate v. Commissioner, 298 F. 

2d 192, 194 (C.A. 8th), certiorari denied, 370 US. 910; Ray- 

theon Production Corp. v. Commissioner, 144 F. 2d 110 (C.A. 

Ist), certiorari denied, 323 US. 779; Commissioner v. Murdock, 

318 F.2d 414 (C.A. 3d), petition for certiorari pending. 

It is plain in this case that the gravamen of taxpayer’s com- 
plaint in his suit against Maguire was that he was to receive 
compensation for services rendered, i.e. ordinary income. The 
complaint is that taxpayer was to be “compensated generously” 
for his services, to receive “just rewards from work performed” 
(JA 52), that he was promised “rewards * * * to serve him as 
his lawyer” and “proposed compensation” for “said services” 
(JA53). 

Furthermore the receipts given by taxpayer to Maguire spec- 
ified that the settlement proceeds were for services. The first, 
acknowledging receipt of the $15,000 check, states that it was 
“Sn full payment for all services * * * and in full settlement 
of all claims to services” in matters other than dealings with 
Francis M. Blair. (JA 65-66.) The second, acknowledging 
receipt of $8,000 is for “services rendered” in the Blair matter. 
(JA 66.) 

On his original return the taxpayer reported these two 
amounts as ordinary income, and the Tax Court held that he was 
correct in doing so. (JA 72-74.) Taxpayer would avoid this 
plain and simple application of established principles by recon- 
structing the events into a constructive receipt of an interest in 
the leases in 1952 or 1953 and a constructive sale of them in 
1955, basing his argument on the contention that he was not 
performing services for Maguire but was a joint venturer with 
Maguire, a contention contrary to the tenor of his letters to 
Maguire. (JA54-57.) 
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As the court below held, however, taxpayer has completely 
failed to establish the existence of a joint venture.’ It is well 
established that taxpayer was not a joint venturer in the ab- 
sence of certain elements. The most important of these are 
that the parties intended a joint venture, that taxpayer had 
a share in the management and control of the enterprise, that 
taxpayer had some proprietary interest in the enterprise and 
that taxpayer incurred a risk. Copeland v. Ratterree, (D.C. 
N.Y.), decided July 23, 1957 (57-2 US. T.C. 9895); A. L. 
Parker, 5 T.C. 1355 (1945); Donald P. Oak, 46 B.T.A. 265 
(1942) ; Schermerhorn Oi Corporation, 46 B.T.A. 151 (1942). 
None of these elements was present in this case. Taxpayer 
testified that he and Maguire came to some rather vague un- 
derstanding whereby he was to inform Maguire of lease oppor- 
tunities which came to his attention. (JA 21,33.) This does 
not show a joint venture, it only shows that taxpayer was en- 
gaged in the lease brokerage business. In fact, taxpayer him- 
self testified that he was a broker of leases. (Tr. 54, 587.) 
Maguire clearly did not intend to engage in a joint venture, as 
is evidenced by the fact that Maguire did not tell taxpayer that 
he had entered into the Dooley Scanlong leases. Taxpayer 
had absolutely no share in the control of the enterprise and he 
risked nothing. Clearly, then, taxpayer has not shown the 
existence of a joint venture. Furthermore, it is worth noting 
that there have been cases on all fours with the present case 
in which the theory of joint venture has been judicially repu- 
diated. 

Oak v. Commissioner, 46 B.T.A. 265, involved the following 
facts. Oak, using funds obtained from one Walter, obtained 
certain oil and gas leases and caused them to be assigned to 
Walter. As consideration for Oak’s services in obtaining the 
leases, Walter executed a trust in favor of Oak as to an undivided 
one-tenth interest in the leases. The Board of Tax Appeals 
felt that the evidence merely showed that Walter had given 


"®%t may be noted that despite the clear separation of the Blair matter 
from other matters in the settlement, taxpayer now rests his claim to capital 
gains treatment of the entire $23,000 on the Blair transaction involving the 
Dooley Scanlong leases. (Br. 17-19, 32, 35, 39-40, 41-42.) His argument 
(Br, 19) apparently is that although he is an experienced lawyer he was 
not aware of the effect of the receipts he signed. 
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Oak compensation for the latter’s services. Walter could do 
as he wished with the properties; he could develop them or not, 
as he chose. Oak could not bind Walter and Walter took all 
therisks. In short, there was no joint venture. 

A second pertinent precedent is Parker v. Commissioner, 5 
T.C. 1855. In that case, the National Hotel Company hired 
Parker to find hotels which could be brought into the National 
chain. Parker was to be paid 25 percent of the profits gener- 
ated by the hotels which he brought in. The parties fell out 
and Parker sued to obtain the percentage due him. The suit 
was settled and the question before the Tax Court was whether 
or not the payments made under the settlement represented or- 
dinary income or capital gain. The court held that no joint 
venture was created for the following reasons: (1) The mere 
fact that Parker was to obtain a share of the profits was not 
enough to create a joint venture; (2) Parker had no control over 
or proprietary interest in the hotels; (3) Parker bore no risk; 
(4) The parties did not intend a joint venture; but intended 
only an ordinary contract of employment. 

A more recent case in this area is Copeland v. Ratterree 
(DCNY.), July 23, 1957 (57-2 US. T.C., par. 9895 
(@D-CN-Y.). In that case, the taxpayer was to manage a busi- 
ness and was to receive an increased salary if the profits of the 
business exceeded a stipulated amount The increased salary 
was not to be paid to him, but was to be held by the business 
until the increments totaled $25,000. When they reached 
$25,000 a new corporation was to be formed and taxpayer's 
$25,000 was to be used as his payment for half of the stock 
of the new enterprise. The specific purpose underlying this 
arrangement was to make the taxpayer the eventual owner of 
one half the business. The employment contract was later 
terminated and taxpayer received $4,000 for terminating the 
contract. The question before the court was whether the 
$4,000 represented ordinary income or capital gain. The court 
held that no joint venture was created because equal, mutual 
control of the business was lacking. The taxpayer, as manager 
of the business, was subject to the control of the board of direc- 
tors and, therefore, did not have the same degree of control 
possessed by the other party to the employment contract (the 
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owner was the other party). It is noteworthy that the tax- 
payer did not have sufficient control even though he possessed 
far more control than Benton possessed in the present case. 

It is clear, therefore, that Benton did not surrender a share 
in a joint venture when he entered into the Maguire settlement, 
since he in fact had nosuch share. The reciprocal of this is that 
the $23,000 paid by Maguire was not paid for the surrender of 
a share in a joint venture. Taxpayer would contend that the 
$23,000 was paid for his surrender of the economic interest 
which he ought to have had in the leases. But it is well estab- 
lished that taxpayer bears the burden of proving that he had an 
economic interest. Copeland v. Ratterree (D.C.N.Y.) decided 
July 23, 1957 (57-2 US. T.C., par. 9895); Ralph Freeman v. 
Commissioner, 33 T.C. 323 (1959) ; Booker v. Commissioner, 27 
T.C. 932. Here, he has not introduced enough facts to sustain 
his burden. The only evidence in taxpayer’s favor is (1) his 
own self-serving testimony as to the nature of the agreement 
(JA 21, 33) and (2) the letters he wrote Maguire (JA 54, 55- 
56). This self-serving evidence only shows what taxpayer may 
have thought about his agreement with Maguire; it does not 
indicate what Maguire may have thought—which is certainly 
as relevant as what taxpayer thought. Moreover, taxpayer did 
not introduce Maguire as a witness, nor did he state whether 
Maguire was available or unavailable. In view of these facts, 
taxpayer cannot be said to have sustained the burden that was 
clearly his. Furthermore, the only evidence pertaining to Ma- 
guire’s state of mind makes no mention of an economic interest. 
The receipts given to Maguire at the time of the settlement 
were drawn by Maguire’s office (Tr. 87) and they do not state 
that Benton surrendered an economic interest. They merely 
state that Benton surrendered all claims which arose by virtue 
of his not having been compensated for past services. (Es. Hl, 
H3.) 


The Tax Court’s rejection of taxpayer’s argument isin accord 
with prior decisions. Parker, supra, held that the property 
received by settlement was a substitute for income derived from 
personal services, and, therefore, was ordinary income. In 
Alexander v. Commissioner, 34 'T.C. 758, the taxpayer had con- 
tracted with Shamrock Oil and Gas Corporation to procure pur- 
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chasers of Shamrock’s residual gas. Taxpayer was to receive & 
2percentcommission. Taxpayer and Shamrock later disagreed 
as to the proper amounts owed taxpayer on sales he had pro- 
cured and they entered into an agreement settling their differ- 
ences. The court held that the money received by taxpayer 
was a substitute for personal service income and that the set- 
tlement had not converted ordinary income into capital gain. 

Friend v. Commissioner, decided June 8, 1961 (P-H Memo 
T.C., par. 61,167) is also relevant. In that case the taxpayer, 
a vice-president and sales manager of the Apt Shoe Manufac- 
turmg Company, received a salary of $25,000 plus a certain 
percentage of any corporate earnings in excess of a state figure. 
However, the latter increment was not to be paid directly to the 
taxpayer, but was to be set aside as part of the purchase price 
on twenty shares of the corporation’s stock. The taxpayer and 
the owner later terminated their agreement and the taxpayer 
claimed that the amount received due to the termination con- 
situted an amount paid to obtain his relinquishment of a stock 
interest: The court held that the money was not so obtained. 
The court relied on the following facts: (1) The taxpayer had 
not paid any part of the purchase price of the stock; (2) no stock 
had been issued to the taxpayer; (3) the taxpayer had not ac- 
quired an interest in the stock at the time the original employ- 
ment agreement had been executed; (4) the termination agree- 
ment did not mention the stock. We submit that the case at 
bar is analogous: Taxpayer did not acquire an interest when 
the brokerage arrangement originated; no interest was later 
issued to him, and the settlement receipts did not mention an 
economic interest. The close factual parallel between the 
cases supports the Commissioner’s that taxpayer received the 
same type of income as was received by Friend, ie., ordinary 
Income. 

Taxpayer has not shown that he received an economic inter- 
est when Maguire acquired the leases. Taxpayer possessed 
neither unconditional control over money or property, nor an 
undisputed right to obtain such control. There was no satis- 
faction of any liability of his, nor did he receive any economic 
benefit. At most he had a claim for compensation for services. 
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Benton’s alleged right to an interest was contested by Maguire 
and Benton had to go to court to establish his right to anything 
at all. - 

That taxpayer did not have sufficient control to have received 
a constructive interest, becomes even clearer when his situation 
is contrasted with situations in which the constructive receipt 
doctrine has been applied. One typical situation is the case of 
an owner of income-producing property who assigns the income 
from that property. Helvering v. Horst, 311 US. 112 (1940). 
Another is the case of an employee who has the option to receive 
& certain amount of money from his employee or else have the 
money go into a pension fund and who will not suffer any 
penalty for opting one way rather than the other, Hicks v.Com- 
missioner, 205 F. Supp. 343 (1962), affirmed, Hicks v. United 
States, 314 F. 2d 180 (1963). In both of these examples the 
taxpayer possesses, at one time or another, a clear and undis- 
puted property interest or the undisputed right to obtain such 
an interest, whereas taxpayer’s alleged property interest was 
neither clear nor undisputed. Plainly, he has not sustained 
the heavy burden of proving that he constructively received 
& property interest which he exchanged at the time of the 
settlement. 

In summary, the settlement proceeds constitute ordinary 
income. Taxpayer has been unable to sustain the burden of 
proving that he was a participant in a joint venture; the ele- 
ments necessary to a joint venture were lacking in this case. 
Therefore, taxpayer did not exchange a share in a joint venture 
for the $23,000. It is clear that taxpayer received compen- 
sation for his services as an oil broker. He certainly has not 
sustained the burden of proving otherwise. His complaint in 
the Maguire suit demanded compensation for service. Maguire 
did not testify in the present case and the only available evi- 
dence relative to Maguire’s state of mind—the receipts—indi- 
cates that Maguire thought he was compensating taxpayer for 
brokerage services. Finally, taxpayer did not constructively 
receive an economic interest prior to the settlement. Here, 
again, he did not sustain his burden of proof. Benton received 
compensation for services, which is taxable as ordinary income. 


2 
CONCLUSION 


The decision of the Tax Court is correct in all respects and 


APPENDIX 


_ Internal Revenue Code of 1954: 

Suc. 61. Gross incom» Derinzp. 

(a) General Definition—Except as otherwise pro- 
vided in this subtitle, gross income means all income 
from whatever source derived, including (but not lim- 
ited to) the following items: 

(1) Compensation for services, including fees, com- 
missions, and similar items; 

* ci] e ‘7 e 


- (26 US.C. 1958 ed., Sec. 61.) 


Sec. 162. Trapp oz Busmvess Expenses. 

(a) In General.—There shall be allowed as a deduc- 
tion all the ordinary and necessary expenses paid or 
incurred during the taxable year in carrying on any trade 


or business, * * * 
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(26 U.S.C. 1958 ed., Sec. 162.) 


Sec. 165. Losses. 

(a) General Rule.—There shall be allowed asa deduc- 
tion any loss sustained during the taxable year and not 
compensated for by insurance or otherwise. 

* * . 2 e e 


(c) Limitation on Losses of Individuals—tIn the case 
of an individual, the deduction under subsection (a) 
shall be limited to— 

(1) lossesincurred in a trade or business; 

(2): losses incurred in any transaction entered into 
for profit, though not connected with a trade or busi- 
ness; and 

° * e @ e 

(g) Worthless Securitiess— 

(23) 
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(1) General rule—If any security which is a capital 
asset becomes worthless during the taxable year, the loss 
resulting therefrom shall, for purposes of this subtitle, be 
trested as a loss from the sale or exchange, on the last 


tion, the term “security” means— : 

(A) ashare of stock in a corporation ; 

(B) a right to subscribe for, or to receive, a share of 
stock in a corporation ; or 

(C) a bond, debenture, note, or certificate, or other 
evidence of indebtedness, issued by 3 corporstion or by 
a government or pobtical subdivision thereof, with in- 
terest coupons or in registered form. 

e od e a e 

(26 US.C. 1958 ed., See. 165.) 
Suc. 166. Bap Dests. 


2 e e 2 * 


(a) Nonbusiness Debts.— 

(1) General rule-—In the case of a taxpayer other 
than a. corporation— 
(A) subsections (a).and (c) shall not apply to any 
nonbusiness debt; and 

(B) where any nonbusiness debt becomes worthless 
within the taxable year, the loss resulting therefrom shall 
be considered a loss from the sale or exchange, during 
the taxabie year, of a capital asset held for not more than 
6 months. 


(26 US.C. 1958 ed., Sec. 166.) 
Sec. 212. Expenses For PRODUCTION OF INCOME. 
In the case of an individual, there shall be allowed as 
a. deduction all the ordinary and necessary expenses paid 
or incurred during the taxable year— 
(1) for the production or collection of income; 
(2) for the management, conservation, or maintenance 
of property held for the production of income; or 
e e e e 


25 


(26 US.C. 1958 ed., Sec. 212.) 


‘Treasury Regulations on Income Tax (1954 Code) : 
Sec. 1.165-1. Losses. 


° Sd ° ° e 


(b) Nature of loss allowable-—To be allowable as a 
deduction under section 165(a), a loss must be evidenced. 
by closed and completed transactions, fixed by identifi- 
able events, and actually sustained during the taxable 
year. Onlyabona fide lossisallowable. Substance and 
not mere form shall govern in determining a deductible 
loss. 

* * * ° e 


(d) Year of. deduction.—(1) A loss shall be allowed 
as a deduction under section 165(a) only for the taxable 
year in which the loss is sustained. For this purpose, a 
loss shall be treated as sustained during the taxable year 
in which the loss occurs as evidenced by closed and com- 
pleted transactions and as fixed by identifiable events 
occurring in such taxable year. 


* * e e e 


(26 C.F R., Sec. 1-165-1.) 
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